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D. Designing the objectives of benefit sharing programs

Benefit sharing programs can be designed for different purposes, such as (a} providing additional long-
term compensation; (b) establishing partnerships with local communities; (¢) promoting local
development in a socially and environmentally sustainable way; (d) meeting the needs and expectations
of poor communities in the project area; (e) avoiding potential conflicts between communities that
benefit from the project and those that do not; (f) ensuring communities receive financial incentives for
taking local actions that contribute to sustainable management of the watershed and thereby help
maintain performance levels and revenue flows from hydropower assets in the long term; and (g)
ensuring local communities become long-term partners in sustainable management of hydropower
assets.

The objectives of benefit sharing can be varied according to specific project context, but should be as
specific as possible.

E. Defining the beneficiaries of benefit sharing programs

Beneficiaries of a benefit sharing program can vary depending on the specific objectives of the
benefit sharing program. The intended targeted population can be, for instance, people affected by
land acquisition, people affected by adverse environment impacts, and local communities in the project
areas. Local communities generally can be understood as the residents of an area surrounding a
development project who experience any direct and indirect impacts to their environment. “Impacts”
connote any social, environmental, and economic impacts, both positive and negative. Within the
context of a hydropower project, local communities can be the communities affected by land acquisition,
or encompass the whole watershed area or river basin. The geographical and administrative boundaries
of benefit sharing programs will vary depending on the specific project context. The coverage of local
communities sometimes depends on the mechanisms of benefit sharing programs. Overall, benefit
sharing programs can be designed to target the following local communities:

Local communities affected by land acquisition and resettlement. When a benefit sharing program is
designed to target local communities affected by land acquisition and resettlement, its function may
differ from compensation and mitigation included in the resettlement action plan (RAP), which contains
the compensation to immediate losses of affected persons and measures assisting them to rehabilitate
their livelihoods and living standards. The benefit sharing programs normally will cover the whole
community rather than only persons affected by land acquisition, and provide both resettlement and
host communities with opportunities to benefit from the project’s operation in the long term.

Local communities living downstream and upstream: Aside from the communities affected by land
acquisition, communities in upstream and downstream areas can be affected in various ways, as
discussed in previous sections. These communities should be covered by benefit sharing programs.

Local communities in the whole watershed or river basin: In some cases, the benefit sharing
programs should cover all local communities in the whole watershed area or river basin, particularly
when a hydropower project uses the run-of-the-river approach or the benefit sharing arrangement is
integrated into local development plans; see for example, the benefit sharing programs in the Glomma
and Laagen River basin in Norway (box 5).
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At an early stage in designing the benefit sharing program, the task team should work with clients,
including the local government and development companies, to define the targeted local communities of
the benefit sharing programs. Once the targeted communities are determined, the team needs to identify
the formal and informal organizations at the community level and assess the capacity for them to
implement the benefit sharing programs.

F. Designing the types and mechanisms of benefit sharing

Various benefit sharing mechanisms have been used in hydropower projects based on some case
studies and a review of Bank-financed hydropower projects. Benefit sharing mechanisms used in some
Bank-financed hydropower projects are summarized in annex 1.

In terms of temporal scale, benefit sharing can be categorized as either short-term or long-term. Short-
term benefit sharing may start during the project design and construction period and can span several
years. Such forms of benefit sharing include investments to maximize local employment in the
construction work force and local supply of goods and services to the project, as well as investments in
infrastructure and public services such as roads and clinics. Such services are primarily intended for the
project, but they are open to local communities.

Long-term benefit sharing refers to the benefit sharing arrangements that commence after the project
becomes operational, and can normally last over the economic life of the project. These arrangements
mainly include (@) monetary benefit sharing, and (b) non-monetary benefit sharing.

Monetary benefit sharing means sharing part of the monetary flows generated by the operation of the
hydropower projects with local communities. It includes, but is not limited to, the following mechanisms:

e Direct payments/revenue sharing

e Preferential electricity rates

e Payments for environmental or ecosystem services
¢ Community development fund

e Equity sharing

Direct payments/revenue sharing. This mechanism refers to transferring some revenues generated by
the operation of a hydropower project to local communities, local governments, regional authorities, or
the national government. Through this mechanism, the target beneficiaries share part of the monetary
benefits the project generates, typically expressed as a portion of revenue from bulk electricity sales on
an annual basis. This mechanism normally includes two different approaches. In the first approach, the
hydropower companies pay a certain proportion of their sales to the government in the form of royalties,
taxes, or license fees as defined in legislation, or based on an agreement reached among local and
national authorities and project development companies (annex 2). Under this approach, the
government will decide how the fund is to be used. Without further action, it may be difficult to
determine the extent of the henefits going to local communities. In the second approach, the
hydropower companies pay directly to communities in certain community development programs or
into a community development fund. When this approach is used, operational arrangements need to be
well-established in advance, and capacity building is always critical at the community level,
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MS. GUNN: I don't think that we could comment on that because it wasn't part of the
review framework that we were employing. That wasn't, you know, a piece of the work
that we sort of undertook.”

CEC Hearing, November 12, 2013, Pages 2899-2900

Keeyask & Regional Cumulative Effects Assessment

Many hearing participants have argued that the assessment of Keeyask is somehow deficient
because the regional cumulative effects assessment recommended as part of the CEC’s Bipole 111
report is not yet complete. The Partnership takes exception to this argument. It has demonstrated
that the cumulative effects assessment submitted for Keeyask meets the best practice goals of a
project-specific cumulative effects assessment — exactly what is asked of each and every project
proponent in this country. The cumulative effects assessment accounts for the past and it
accounts for the future. It considers all the impacts to each VEC, not just the ones related to
Keeyask. And, it assesses the significance of effects against the health of each VEC and the
sustainability of each VEC, exactly as experts and academics in the field of cumulative effects
assessment have advised should be done.

The CEC has already recommended that Manitoba Hydro in cooperation with Manitoba look at
the cumulative impacts of past hydro development in the Nelson River sub-watershed. The
Minister has taken up this advice and the work is underway. Any aspects of this broader work
that are relevant to the potential cumulative effects of the Keeyask Generation Project have
already been contemplated in the Partnership’s approach to cumulative effects assessment and
are addressed by the Partnership in its EIS filing. As such, a further recommendation in that
regard is not required.

From the Partnership’s perspective, the record created in this hearing process and the overall
regulatory review contains everything the CEC needs to recommend that the Project proceed,
and everything the Minister needs to approve and set conditions for the Keeyask Generation
Project.

As has previously been observed, the proponent of the Keeyask Project is not Manitoba Hydro,
but rather the Keeyask Hydropower Limited Partnership which includes Hydro. Over the past 38
days of hearings, a significant part of the evidence has been directed not at this Project or this
proponent but at past projects built and operated by Manitoba Hydro. Even where there were
attempts to draw a link between the Manitoba Hydro issues alleged to continue for existing
development on the Nelson River and the Keeyask Project, the evidence was still more focused
on the past projects and allegations of unresolved effects rather than on the Keeyask Project.

Again, as has been noted, the CEC was charged with reviewing the Keeyask Project. It was not
asked to review the history of the hydroelectric system on the Nelson River from its inception to
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the present day or come to any conclusions or recommendations with respect to the existing
system. As part of its assessment, the Partnership has done a thorough job of reviewing and
understanding the effects of past projects that have the potential to overlap with effects
anticipated as a result of developing Keeyask. It has not reviewed, nor was it incumbent upon the
Partnership to review, the effects of all past hydro-electric developments in other areas that are in
no way affected by Keeyask.

Notwithstanding the foregoing, it should be noted that Manitoba Hydro has considered and taken
steps to assess and address the effects of past developments. The CEC will be aware from the
extensive filings by the Partnership that agreements of one form or another to deal with past
effects have been concluded with every First Nation along the Rat, Burntwood and Nelson
Rivers. In addition agreements are in place with the Kisschickimee Treaty Council in Churchill
and the South Indian Lake community (succeeded now by Op-Pipon-Opwiwin Cree Nation).
Further agreements have been reached with either the Northern Affairs communities or
community groups in those communities (on behalf of all of the residents) which are either
adjacent to or within the region generally viewed as being affected by various forms of hydro
development. It should be noted that the beneficiaries of such agreements in the Northern Affairs
communities includes persons who would identify themselves as Métis.

V. IMPACTS ON THE RIGHTS AND INTERESTS OF OTHERS

The extensive engagement process with the Keeyask Partner First Nations located in the vicinity
of the Project and the Partnership’s thorough and inclusive Public Involvement Program,
identified and confirmed all topics of importance (valued environmental components and
supporting topics). It also provided another mechanism through which to identify and confirm
possible Project effects and the appropriateness of related mitigation for all stakeholders.

Without a doubt, the majority of time and effort in communication and consultation took place in
and with the Partner communities. They are the ones living in the vicinity of the Project and
most deeply affected by it. As a result of their participation, this Project is rich in Aboriginal
Traditional Knowledge and guided by their strong commitment to environmental stewardship.

This engagement process, however, was not to the exclusion of others interested in and
potentially affected by Keeyask. Manitobans beyond the in-vicinity Partner communities also
had a full opportunity to be engaged in the Project through the Partnership’s comprehensive
Public Involvement Program (PIP), implemented between 2008 and 2013.

The PIP provided the opportunity for Aboriginal and other communities and organizations, as
well as the general public, to be engaged through three substantive rounds of public involvement
implemented at key stages during the Environmental Assessment process.
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The PIP design was based on recent Wuskwatim PIP experience, the core values of the
International Association of Public Participation, and a review of public engagement processes
and practices throughout Canada.

Through the PIP, over 130 stakeholder groups throughout Manitoba were informed of the
potential Project, and opportunities were provided for their involvement, if they so choose. In
excess of 70 PIP events were undertaken in the five-year period.

During the PIP, participants provided input into the best methods to communicate in future
rounds, the most appropriate timing for PIP events to be scheduled, and the best locations for
maximizing participation.

A variety of methods were used to provide information to the public and to receive their
feedback, including small community meetings, leadership meetings, workshops, open houses,
newsletters, presentations, use of translation services, newspaper, poster and radio advertising,
and a Project website.

For those whose interest in the Project was not directly identified in the early stages of the PIP,
the numerous public advertisements and Project website with contact information provided
venues to solicit additional input from the public and to allow such interested parties to come
forward.

Results of the PIP were considered in the environmental assessment process and provided in a
transparent manner in the Keeyask Generation Project Public Involvement Supporting VVolume.
They also informed the VEC selection, effects assessment, and the many mitigation measures
and monitoring programs developed.

The Partnership would like to make special mention of its efforts with respect to some of the
Participants and particular issues raised by each of those during the hearing and final argument:

The Manitoba Métis Federation
a) Engagement

Manitoba Hydro, on behalf of the Partnership, engaged in special Keeyask-related processes with
the Manitoba Métis Federation (MMF).

This organization and its members had the opportunity to participate directly in the PIP if they so
chose. The MMF were invited, and encouraged, to participate in the PIP and special
arrangements were offered to support their participation - these offers to the MMF were refused
in all but Round 1 of the Program.

In addition, the MMF has been involved in processes related to Keeyask since it became a
participant in the Hydro Northern Training and Employment Initiative in 2004. Since that time,
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over 150 meetings that have addressed Keeyask in some way have taken place. Success in
reaching agreement is not, in this case, an indication of a lack of effort on the part of Manitoba
Hydro.

At the insistence of the MMF, these meetings have been organized by, and taken place with the
MMF Head Office.

Métis witnesses at this hearing expressed a strong desire at the local level for more one-on-one
discussions directly with the Proponent. Anita Campbell, in particular, indicated that not once
has she had the opportunity to sit down and speak with Manitoba Hydro about the issues in her
community:

MR. BEDFORD: So, | have certainly heard you this morning. Something that | heard at
past hearings regarding your concern, | think the words you used was there is no
relationship in the north between the Métis and Manitoba Hydro. So, based on my
personal experience, which | summarized ever so briefly about how in my life | have
tried to build relationships with other human beings, | have firmly concluded that the
time has come for me to urge my other client, Manitoba Hydro, to go forward into the
world and seek out Métis people where they live, in their communities, in Thompson, in
the north, and to engage them in conversation about what they do, where they hunt,
where they fish, where they do their resource gathering. And in the same conversations,
perhaps over coffee or over a meal, to describe what it is my colleagues at Manitoba
Hydro do when they plan these projects, these dams, and when they operate these dams.

Would you agree with me that the time has come for someone like me to urge my
colleagues at Manitoba Hydro to get out and to meet Métis people where Meétis people
live?

MS. CAMPBELL: When I'm down in the city, | always tell people to be careful of their
"perimeteritus” because there are things, people that exist outside of the perimeter. People
are so amazed when they come up north, not only of how beautiful it is up there, but how
we lack in so many resources.

With Vale, we have such a good relationship with Vale that we can call on individuals in
there and have that coffee, have that conversation, have that working relationship with
them and say, here is why you're not getting what you're getting. Here is why you're not
attracting the people that you should be attracting.

I have never once sat down with anybody from Hydro in that capacity to say to them,
here are some of the things you might be wanting to change, in terms of whether it's
hiring, whether it's retaining, whether it's keeping people, whether it's doing business
differently. Not once have | had that opportunity to sit down.
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Is it time? It's way past time. The time was there a long time ago. And if that's the
direction that Hydro is seeking to go, and I'm hoping that's the direction your current
president is going in, but they need to start sitting down not only with First Nations, but
other Aboriginal people that exist.”

CEC Hearing, December 3, 2013, Pages 4747-4749

Manitoba Hydro, on behalf of the Partnership, would have welcomed the opportunity to meet
directly with local Métis persons interested in the Keeyask Project — an opportunity that was
offered on many occasions and consistently rejected by the MMF Head Office.

Between 2008 and 2013, Manitoba Hydro and the MMF met over 30 times specifically to come
to the agreement reached in June 2013 for the MMF to undertake three projects - a Métis-specific
traditional land use and knowledge study, a socio-economic impact assessment and a historical
narrative for the Keeyask Resource Use Regional Study Area identified in the EIS. The delay in
reaching agreement is not for lack of effort on the part of Manitoba Hydro, nor was it a strategy
to delay the MMF’s ability to undertake this research. On behalf of the Partnership, the company
has dealt and will continue to deal with the MMF on relationship matters in a good faith manner
and based on the best of intentions.

We have repeatedly heard throughout these hearings that the MMF are “being rushed” to finish
this work in a six-month time frame. Nothing could be further from the truth. Since discussions
began in 2008, the negotiated arrangements have been based on MMF-developed workplans and
timelines that have consistently referenced a 6 month time period. In fact, through the course of
cross-exam, we heard from Ms. Larcombe that study interviewees were actually identified in
2010, saving a considerable amount of time and effort at the front end of the Project, once the
agreement was finalized.

“MR. REGEHR: Now if we can turn to slide number 6? My understanding is that your
work on the traditional land use and knowledge began back in 2010; is that correct?

MS. LARCOMBE: That's correct.”
CEC Hearing, December 4, 2013, Page 4938

Though due in October 2013, the results of these reports and studies are still outstanding and will
not be available until at least late February. As such, Manitoba Hydro and the MMF have
mutually agreed to extend the deadline for these studies. It has always been our expectation that
the agreement reached with the MMF to complete this work was signed in good faith and is one
that can and will be accomplished by the organization. This is confirmed by a simple reading of
the agreement.

It is notable, however, that the evidence presented at the hearing did not come close to providing
the information expected, and was not based on the study area agreed to for the work.
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“MR. REGEHR: So, Ms. Larcombe, were you aware of the requirement for the TLUKS
study to be done in accordance with the study areas as set out in the EIS?

MS. LARCOMBE: The work that 1 did, I was not provided with a contractual
arrangement between Manitoba Hydro and the MMF. | was asked to do a TLUKS study
for the Keeyask -- | wasn't told, you have to use this area or you use that area. | defined
the Keeyask study area based on what | thought would encompass potential use by
communities that | was aware that there was Métis presence in. | think that the work that
I have done has not excluded any study area that the proponent has identified. So we have
not disregarded any of the local or regional study area identified in the EIS. But | was --
I'll make this really clear -- | was not given the agreement between the MMF and Hydro
and said, this is your contract. That did not happen.”

CEC Hearing, December 4, 2013, Pages 4955-4956

As committed, the Partnership will review the material provided, once available, assess the
relevance, and take such actions as may reasonably be required, if any.

b) Impacts on Métis resource users

If the information presented by the MMF at these hearings is any indication, it is anticipated that
the results will simply confirm information already presented in the EIS on possible Project
effects and mitigation - that there is no Métis community or significant presence in the Keeyask
region, nor are there unique traditional uses of the land by Métis individuals in the vicinity of the
Project. Project mitigation and monitoring designed for all resource users, and all types of
resource use, including that for moose management, is (and will be) appropriate for Métis
harvesters. As such, no further mitigation or monitoring will likely be required.

More particularly, both the local and regional study areas included the entire Aboriginal
population in those regions, including any Métis residents In addition, any related mitigation
would also be available, unless it is specifically included in the Adverse Effects Agreements, and
would help to offset any effects that may be experienced by Meétis citizens who use the local
study area. An example of that is the Waterways Management Program that helps to create safe
waterways for any user of the area. Similarly, in accordance with the Access Management Plan,
individuals who traditionally use the Keeyask area will be provided access to the Keeyask area
along the access road, regardless of whether or not they are members of the Partner communities.
Communication products with respect to mercury and fish will be widely distributed so that
resource users in the area are made aware of potential risks, with respect to consuming fish that
may be taken out of Gull Lake or Stephens Lake.

Ms. Larcombe also confirmed that Métis harvesters who hunt outside the Métis Natural Resource
Harvesting Zone found in western Manitoba have to obtain a provincial hunting licence:
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MR. REGEHR: It's your understanding that should a Métis person with a harvester's card
issued by the MMF hunt outside of the pink areas, they still have to obtain a provincial
hunting licence?

MS. LARCOMBE: Yes, that's my understanding for hunting.”

CEC Hearing, December 4, 2013, Page 4990

It is understood that the MMF negotiated the agreement it has with the Province in good faith
and that Meétis citizens are also abiding by this agreement in good faith. Since all licensed
hunters have already been accounted for in the Keeyask Environmental Impact Statement, those
using the Keeyask region have already been incorporated into the Project’s assessment and the
Moose Harvest Sustainability Plan developed by the Cree Nation Partners and referenced
frequently by the MMF. A more detailed discussion on this issue is found below (see Section
“d) Government Negotiations and a General Caution”).

Further, on cross-examination, Ms. Larcombe confirmed that her own findings regarding
resource use in the local study area (as defined in the EIS) are fairly consistent with the
conclusions included the Keeyask Environmental Impact Statement — i.e., that there is very little
harvest activity taking place by the Métis in the Resource Use Local or Regional Study Areas:

MR. REGEHR: Now, according to this data here, it would appear to me that using the
local study area, as defined by the Environmental Impact Statement, none of the 35
harvesters are harvesting moose within the local study area; is that correct?

MS. LARCOMBE: Your local study area being the footprint of the generating station and
the reservoir?

MR. REGEHR: Including the reservoir.
MS. LARCOMBE: That's correct.

MR. REGEHR: And if we go on the basis of the regional study area as defined by the
EIS, I was going to suggest that it looks like there could be four to five harvesters, but
you can't tell me that because you don't know?

MS. LARCOMBE: Mr. Regehr, I'm not going to analyse on the fly here.
MR. REGEHR: You have presented this map as evidence.

MS. LARCOMBE: And you are asking me to sit here and visually picture what your
study area looks like on top of this map. And I'm just not prepared to do it. There's too
much potential for error.
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MR. REGEHR: So you can't tell me how many people are harvesting within the regional
study area, as defined by the EIS, correct?

MS. LARCOMBE: | have not analyzed that data in that manner.
CEC Hearing, December 4, 2013, Pages 4997-4998

Based on the evidence presented, it appears that the majority of Métis harvest is in areas
surrounding Thompson and the communities of Thicket Portage and Pikwitonei — locations that
are not in any way affected by the development of the Keeyask Generation Project.

The Métis have not been ignored. Their interests, as identified by the Partnership and by their
own expert, Ms. Larcombe, have been considered in the EIS and any effects will be mitigated. If
new information comes to light, it will be addressed. Not only is that a commitment made by
Manitoba Hydro and the Partnership, but it is also a requirement of the JKDA (Article 11.2.4
dealing with Potential Adverse Effects on Others).

c) Section 35 Rights

The terms of reference for the Clean Environment Commission in these hearings do not extend
to s. 35 rights. The Manitoba Métis Federation itself has stated that "rights recognition™ are not
the subject of these hearings (statement of Jason Madden, CEC Hearing, Keeyask, Volume 21, p.
4657, lines 20 and 21; see also final submission by MMF, p. 13, *...the MMF is not asking the
Commission to make a determination with respect to the existence of a rights-bearing Métis
community in the region...”). It would not be appropriate for the CEC to comment upon the
extent to which the Métis have a site-specific Aboriginal right in the Project area. The existence
of such rights must be established by convincing evidence that a particular Métis community
used a particular geographic area for traditional activities prior to the time of the assertion of
European sovereignty.

The litigation of such cases can involve extensive and detailed testimony by academic experts as
well as community members. Sometimes particular Métis communities have been successful in
proving site-specific rights in respect of a particular area and activity (Powley), and sometimes
not R v. Hirsekorn, 2013 ABCA 242 (CanLlIl). The Court in R. v. Goodon, 2008 MBPC 59, held
in favour of the existence of a site-specific right in the area of Southwestern Manitoba, not in the
Project area. The CEC should not speculate on whether a court of law would recognize a site-
specific s. 35 right in the Project area. A court would decide on the basis of whatever historical
evidence on both sides was adduced in a particular proceeding in relation to the specific nature of
whatever right was asserted. The MMF submission has provided some sense of what a Métis
community might argue in such a case, but a particular litigant might have other or more detailed
submissions. For its own part, the Crown might, for example, introduce evidence or argument to
the effect that at least some of the first Métis in the area were raised by First Nations' mothers in
First Nations' communities, rather than living in distinct Métis communities; (Manitoba Meétis
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Report submitted by the partnership, dated July 13, 2013, pp. 2-5 to 2-6, referring to the work of
Meétis historian Jean Legasse); that some scrip takers at the time of the historic treaties were not
ordinarily resident in the area or were induced to disavow their First Nations identities by scrip
buyers who accompanied the Treaty Commissioners (p. 2-9), or that some Métis communities
emerged after the date of the assertion of European control. Proposals concerning that date
might vary, depending on the area, from around 1880 to at the latest around 1910. It should also
be noted that the communities of Wabowden, Thicket Portage, Pikwitonei, Ilford and Gillam did
not exist before 1910, when construction of the Hudson Bay Railway first began. Thompson did
not exist until 1956. The compatibility of asserted Métis rights with the historic uses and rights
of First Nations might also have to be considered. Any particulars here are mentioned by way of
illustration of some of the complexities, uncertainties, and potential controversies concerning s.
35 rights for Métis in the Project area, rather than to invite the CEC to comment upon them.
There are other more appropriate forums for discussion, negotiation and resolution of these
matters.

Agreements between provincial government and the Métis may recognize a Métis community as
having rights in a particular area, but such agreements do not necessarily establish that the right
is a historically-established and constitutionally-protected one under s. 35. In any event, the
CEC should not speculate on whether the current agreement between the Province of Manitoba
and the MMF will be extended to the area of the Project footprint.

Likewise, agreements between the federal government and the Métis National Council, the so-
called “Powley Agreements”, only establish a process of discussion between the federal
government and the Métis National Council — not the MMF. These agreements explicitly do not
recognize any rights. In addition, the federal government’s Métis Harvesting Guidelines are
merely that — guidelines designed to assist federal officers in dealing with Métis harvesters in
areas which are monitored by federal officers — national parks, military bases, coastal fisheries
and migratory bird sanctuaries — none of which are affected by the Project or exist in Manitoba.

These proceedings would also not be an appropriate forum in which to explore whether there is
any basis in law or fairness to extend to the MMF or any local Métis community the same kind
of partnerships that have been reached with the First Nations' proponents. The Supreme Court of
Canada has by now several times ruled that constitutional equality does not necessarily require
the same treatment for all aboriginal persons and groups. The history, rights and practical
circumstances of a particular aboriginal community may make it appropriate for a federal or
provincial order of government to carry out a program that is focused on that particular
community. In Lovelace v. Ontario, 2000 SCC 37 (CanLll), the Supreme Court of Canada held
that a partnership program concerning casinos could be extended to a group of First Nations,
even though it did not also extend to Métis or non-status individuals. In Alberta (Aboriginal
Affairs and Northern Development) v. Cunningham, 2011 SCC 37 (CanLll), the Court held that
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the distinctive identity and circumstances of Métis in Alberta could justify the exclusion of status
First Nations' citizens from participation designed specifically for Métis.

The approach that the CEC should take is interest-based, rather than rights-based. The issue is
identifying and addressing expected impacts of the Project on the expected use of the area by
Meétis, regardless of who operates the permitting system for Métis hunting or whether the use has
a constitutional foundation. The proponents have acted in a reasonable and diligent manner to
identify Métis resource use in the Project area and the potential effects of the Project on them.
The design of the Project and mitigation measures have taken into account the current resource
users, including Métis, that have been identified. Measures have been put in place to address in a
satisfactory manner the potential emergence of resource users, including Métis, who have not
been identified so far or who are new to the area.

d) Government Negotiations — and a General Caution

It is incumbent on the CEC, having in mind the Terms of Reference given to it by the Minister,
to look behind the positions presented by the MMF.

The CEC has been invited to become an agent and ally of the MMF in its ongoing negotiations
and discussion with the Government over extending and expanding the nature and scope of
rights recognition and its status as the sole and exclusive representative of all Métis people in
Manitoba. This is not within the scope of the reference to the CEC with respect to the Keeyask
Generation Project specifically and goes beyond what has been, to date, in the scope of non-
licensing recommendations considered by the CEC. The MMF is asking the CEC to take sides in
a legal and political dispute and make non — licensing recommendations which would require the
CEC to make judgements and interpretations on what are, at their most basic, questions of law.

The MMF asserts generally that the issues and impacts alleged by specific Métis communities
have not been dealt with appropriately. Nothing is further from the truth. The CEC will be aware
that many communities in northern Manitoba have entered into processes and agreements to
resolve their particular issues. The MMF assertion can only be true if one accepts the principle
that, notwithstanding the provision of independent legal and technical resources to these
communities and groups, any agreement that does not include the MMF as a party or had the
MMF as a negotiating agent or otherwise has the imprimatur of the MMF, is not a valid, proper
or appropriate agreement.

The MMF has stated before you that the Partnership has failed to capture information on Métis
harvest in the Keeyask study area and, as a foundation for that position, takes the position that
there is a protected aboriginal right to hunt or take resources within the area. Under current laws
and agreements, Métis people harvesting resources are required, and the MMF agreed, to have
provincial harvest licences to take resources in the Keeyask study area. This area is outside of the
area agreed by the Government and the MMF as being covered by the Harvester Card system.
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While the MMF and the Government continue to discuss and explore that issue the CEC should
not speculate or attempt to influence that process.

Further, the evidence presented by the MMF shows that the overwhelming majority of the Métis
harvest occurs within the vicinity of Thompson and there are no pathways of effect from the
Keeyask Project which would impact the identified harvest. The MMF also overlooks the fact
that Métis harvest can be easily estimated and extrapolated based on the issuance of game
licences. On the specific question of Moose harvest, each harvester would be required by law
and agreement to have a Moose tag. If it is alleged that these data are unreliable, then the only
alternative that can explain the discrepancy would be illegal harvest and it is doubtful that
information of that nature would be made available to any proponent.

The MMF continues its complaints about the Northern Flood Agreement. As some of the CEC
may be aware, the development of the Churchill and Nelson Rivers directly impacted treaty
rights and also required that Hydro obtain access to reserve land which would be impacted by the
works and operations. One of the considerations to be received by Hydro and Manitoba under the
NFA was a flooding easement over reserve land. While the MMF asserts aboriginal rights in the
Nelson River watershed, these assertions have not been accepted by Manitoba nor have they
been determined by the courts.

The MMF also suggests that the CEC advise the Government to specifically name which parties
should be consulted for each project. While this recommendation is attractive on its face,
consultation is generally driven by what a proponent expects to be the pathways of effects as
those impact people in a project region. It would seem somewhat curious that a government
which has few project details beyond perhaps a basic project description (to support an
application for the start of a licensing process) and some form of draft scoping document would
somehow be better positioned than a proponent to determine who ought to be consulted with
respect to the preparation of an EIS. This would be similar to suggesting that a proponent should
mandate who government consults as part of their process. Each of government and a proponent
has consultation mandates, needs and obligations and, therefore, consults various interests as the
circumstances dictate. The needs and processes are not necessarily identical nor should they be.
To suggest that such a recommendation is required due to, as counsel phrased it, “internal biases
and self interest” cannot be sustained in the face of the efforts put forth by Manitoba Hydro on
behalf of the partnership to engage with the MMF. The environmental assessment and s. 35
tracks both converge (along with the NFAT Review Process) on licensing decisions that are
made by a Minister or Cabinet as the case requires. In the context of the s. 35 track, the duty of
consultation is dependent on the existence or plausible assertion of historically based rights in an
area. That is also beyond the scope of these proceedings. The CEC, it is respectfully suggested,
should not take up any express or implied invitation to use its role in the environmental
assessment process to comment upon the appropriate choice of business partners or the manner
in which the Crown fulfills its s. 35 duties.
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In the context of an environmental assessment, which is of course squarely within the
jurisdiction of the CEC, the determination as to who is to be consulted should depend on the
impacts that the particular project might have on individuals and communities within its
footprint, and is not by its nature a political decision for government. The proponent submits
that it has acted in a diligent and thorough manner to consult residents of the Project area and to
engage with the MMF. The proponent has also committed to being open and responsive to
legitimate concerns as they are brought forward in the future by any of those potentially affected
by the Project, including Métis. There has been no demonstration that on the basis of
environmental concerns the progress of this Project should be contingent upon the negotiation or
conclusion of partnership agreements with the MMF or any other Métis organization, or that
such organizations should be brought into the process as monitors of Project effects, rather than
being genuinely and entirely welcomed to bring facts, concerns and proposals to the attention of
the Project monitors. It has not been shown by evidence in these proceedings that such
conditions would be necessary or even productive. They might, to the contrary, entail significant
contention, delay and cost that would divert time and resources away from a substantive focus on
identifying environmental issues and engaging in appropriate measures for their prevention or
remediation.

Pimicikamak Cree Nation

Pimicikamak Cree Nation had the opportunity to participate directly in the PIP. Manitoba Hydro,
on behalf of the Partnership, also engaged in a special Keeyask-related process with Cross Lake
First Nation/Pimicikamak Cree Nation, consistent with the requirements of Article 9 of the
Northern Flood Agreement and this was specifically addressed in Question 53 of the CEC’s final
questions to the Partnership.

a) Land Use and Occupancy Study

In its final argument before the CEC, Pimicikamak has recommended that, if the Keeyask Project
is to be licensed, such licence be subject to the following condition:

“A Land Use and Occupancy Study must be conducted to determine Pimicikamak’s
connections to, values in, uses and occupancy of the land. An impacts assessment
(impacts from Keeyask on the values, connections and uses and occupancy of the
land, identified through the LUOS), must be completed before Keeyask may be
constructed or operated. Once these Studies are complete, Manitoba Hydro and the
Partnership must meet with Pimicikamak to discuss the resulting necessary
accommodation and mitigation measures, and must apply such accommodation
measures to the extent possible.”

The Proponents have already “provided the information on current and proposed use of land and
resources by each Aboriginal group (not just the KCN partners) based on information provided

KEEYASK 38

48



by the Aboriginal groups or, where Aboriginal groups did not provide this information, on
available information from other sources” (Response to EIS Guidelines Keeyask Federal
Guidelines Concordance Table page xxvii) The Partnership prepared a draft response to CEAA-
0014, as it related to the Pimicikamak, and provided that draft response to Pimicikamak.
Pimicikamak provided comments and a revised final draft was filed with the CEAA and forms
part of the record before the CEC. The conclusions found within that response have not been
contradicted by any submissions made by Pimicikamak during this hearing. To the contrary,
even in its final submission it does not identify any adverse environmental impacts of the
Keeyask Project on Pimicikamak, but speculates about how such adverse environmental impacts,
if there are any, would be dealt with.

In its final argument, Pimicikamak suggests that the Keeyask Project falls within Pimicikamak’s
traditional territory. However, the only treaty signed by TA-PAS-TA-NUM, the Chief
referenced by Pimicikamak as signing the treaty, is Treaty 5. The Keeyask Project does not fall
within the area ceded under Treaty 5, but within the area ceded under adhesions to Treaty 5,
signed by other First Nations. The map that Pimicikamak references as depicting its traditional
territory includes the current resource areas of a number of other First Nations. There is no
evidence before the Commission that this is an area that is currently extensively used or
harvested by Pimicikamak or its members.

The Partnership respectfully submits that there is not a shortage of evidence about current and
proposed use of land and resources by Aboriginal groups or about the potential adverse
environmental effects of the Keeyask Project on such uses. As a consequence, there is no need
for such a study for the CEC to make its report, nor for such a recommendation to be included by
the CEC in its report on the proposed Keeyask Generation Project.

Manitoba Hydro’s relationship with Pimicikamak is much broader than the Keeyask Generation
Project and the study proposed continues to be considered by Manitoba Hydro based on such
broader considerations.  The Partnership at no time considered that there was any gap that
needed to be filled through information to be gathered under the proposed study, nor that in the
absence of such study, was the Keeyask EIS deficient.

In addition to the information submitted specifically with respect to Pimicikamak, Aboriginal
people beyond the Partner First Nations were considered among other residents of the Socio-
economic Local and Regional Study Areas. In the Local Study Area, this included analysis of
effects to residents of Thompson and Gillam inclusive of their Aboriginal populations. Analysis
of effects stemming from physical and biophysical changes arising from the Project include
potential changes to community health (including mercury and human health), and travel access
and safety. Mitigation measures identified were inclusive of all residents in Gillam and
Thompson, Aboriginal or otherwise. Physical effects on heritage resources focused on the
presence of those resources relative to physical changes anticipated by the Project and are not
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specific to any one community. Other effects stemming from Project expenditures, such as on the
economy, employment, training, and income, or effects to population, infrastructure and
services, provided consideration of effects on Gillam and Thompson as well. In the case of
labour expenditures on construction and the effects on employment, the analysis considered the
Aboriginal population of northern Manitoba as a whole because such opportunities are governed
by the Burntwood-Nelson Agreement, which provide preference to qualified Aboriginal people.
This is not related to the physical/biophysical pathways of effect.

In summary, the Partnership has made all necessary efforts to identify effects of the Keeyask
Generation Project, including on land and resource uses by Aboriginal people, in order that
mitigation can be identified to reduce those effects. The Partnership has identified a broad array
of mitigation measures that are included in the filing. The Partnership remains open to
considering further mitigation if at any time new information is provided (through monitoring,
new studies, or other relevant sources) that additional mitigation measures are required or
appropriate.

b) Northern Flood Agreement Implementation

Pimicikamak also requested the following condition be recommended by the CEC relating to the
Northern Flood agreement:

“The NFA must be implemented in its full spirit and intent. The NFA must be
implemented in accordance with annual action plans developed jointly by
Pimicikamak and Manitoba Hydro, and funded by Manitoba Hydro, through good
faith best efforts negotiations and in accordance with the spirit and intent of the
NFA. The action plans should provide that to the extent feasible, Pimicikamak
should manage and employ its citizens to work on, the implementation programs.
The resources required for such management shall be provided by Manitoba
Hydro.”

As discussed under the section relating to the MMF, the Northern Flood Agreement (“NFA”) is a
multi-party agreement with multi-party obligations. It does not involve only Manitoba Hydro
and Pimicikamak. Canada is also a party, as is Manitoba and the five NFA First Nations, who at
the time were represented by the Northern Flood Committee. The Partnership itself and some of
the partners in the Partnership, are not parties to the NFA

The NFA contains its own provisions for implementation and enforcement, including arbitration
and appeal by way of stated case to the Court of Appeal of Manitoba. There have been many
arbitrations before the NFA Arbitrator and there have been a number of appeals to the Court of
Appeal of Manitoba. The Cross Lake First Nation and, in some cases, Pimicikamak as the
representative of the Cross Lake First Nation, have matters in arbitration under the NFA.
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The NFA, and the implementation and enforcement of its provisions, are not matters within the
scope of the CEC in relation to the hearings on the Keeyask Generation Project.

Shamattawa First Nation

In terms of engagement with respect to the Keeyask Generation Project, Shamattawa First Nation
was:

e Invited to participate in the Round One PIP, but declined the invitation;
e Participated in a PIP Round Two community meeting; and
e Participated in a PIP Round Three Chief and Council meeting and community meeting.

Land and resource use for traditional purposes by Shamattawa First Nation members has not
been documented in the Keeyask Resource Use Local Study Area. Therefore, traditional land
and resource use undertaken by Shamattawa First Nation Members is not expected to be directly
affected by the Project.

Based on available information, land and resource use for traditional purposes has occurred and
is occurring in the Keeyask Resource Use Regional Study Area. It is not expected that this use
and associated travel and navigation will be affected in any noticeable way. No significant
adverse effects are expected. However, Manitoba Hydro, on behalf of the Partnership, remains
committed to consider any additional information provided on the use of lands and resources for
traditional purposes by Shamattawa First Nation. Upon review of further information provided,
Manitoba Hydro (on behalf of the Partnership) will consider the need to develop appropriate or
alternate mitigation strategies, if necessary.

There has also been discussion about the impact of York Factory First Nation Offsetting
Programs under the YFFN Keeyask Adverse Effects Agreement. Those programs can be carried
out in a wide variety of areas, including anywhere in the YFFN Resource Management Area
(RMA), an area set out in the 1995 Comprehensive Implementation Agreement (1995 CIA)
between YFFN, Canada, Manitoba and Manitoba Hydro.

The YFFN RMA consists of two regions: the larger coastal RMA and the much smaller Trapline
13 area around York Landing. The coastal portion of its RMA is in the “heart” of YFFN
traditional territory and YFFN members have continued to use this coastal area since being
relocated to York Landing in 1957. YFFN has cabins at Ten Shilling Creek and at York Factory.

The 1995 CIA also provides for a Resource Management Board with representatives from YFFN
and the Province of Manitoba. The Resource Management Board may develop land use plans
and/or resource management plans for the YFFN RMA. However, the Resource Management
Board must hold at least one public meeting on any such plan and must also give notice to
Manitoba Hydro, Shamattawa First Nation and Fox Lake First Nation of such a meeting and
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provide a copy of any proposed plan. While YFFN is in the very early stages of such planning,
YFFN has already initiated contact with Shamattawa First Nation.

There are Shamattawa First Nation members who currently hold trapping licences for
commercial purposes in the YFFN RMA and so there is the potential for Offsetting Programs to
be carried out in those trapline areas. However, The commercial interests of Shamattawa First
Nations members who hold trapline licences are not expected to be affected. Therefore, there is
no rationale for Shamattawa First Nation involvement in setting conditions for the York Factory
First Nation Offsetting Programs and management of resources in the YFFN Resource
Management Area. In addition, trapline allocations by the Province of Manitoba make the
trapline holder the furbearer manager.

Potential effects of Keeyask to Shamattawa First Nation’s collectively held Aboriginal and
Treaty Rights are being assessed through the Crowns’ Section 35 consultation processes. The
Partnership is not involved in this consultation process.

Peguis First Nation

It has been alleged by the Peguis First Nation that it was not properly engaged in the Keeyask
Project’s PIP, and that the Partnership should have known its interest in the Project because of
the community’s claim that it has been affected by past hydro-electric developments.

Peguis First Nation’s main community settlement is located roughly 700 kilometres from the
Keeyask Generation Station site. Manitoba Hydro provides power for all Manitobans and has
infrastructure throughout the province. Many communities and individuals claim they have been
affected by these developments; this does not necessarily mean they are potentially affected by
Keeyask development.

The PIP was designed specifically for the Keeyask Project and to understand the effects of the
Keeyask Project. It was not a program to engage with communities on their perspectives and
concerns with respect to previous hydro-electric developments.

In order to identify potential for the PIP, the Partnership undertook an extensive stakeholder
mapping program that began as early as 2000. It looked at pathways of effects related to the
Project and who might be potentially interested or potentially affected by the Project. In order
to capture all who might be interested, it was advertised extensively throughout Northern
Manitoba when there were open houses in both Thompson and Gillam. It was also advertised in
Winnipeg when there were open houses and the website clearly was accessible to everyone.

Round One of the public involvement program included meetings directly with communities,
based on the Partnership’s understanding of communities who were likely interested in
participating in the Project, based on their past discussions with Manitoba Hydro, their proximity
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to the Project, or other related interests. It also included a series of public open houses and
workshops.

It was and remains the Partnership’s view that there are no pathways of effect from the Keeyask
Project that have the potential to affect Peguis First Nation. Despite the opportunity to do so,
Peguis First Nation did not express any interest in the Project until it applied for the CEC’s
Participant Assistance Program. This means the Partnership was not aware of their interest in
either Rounds One or Two of the PIP. However, as soon as the Partnership became aware that
Peguis First Nation was interested, it did reach out to the community. The Partnership provided
the community with all relevant Project materials, including the Executive Summary, the EIS,
the video, all of the previous PIP information, and copies of all newsletters. The community was
also then invited to participate in Round Three of the PIP.

To date, no additional interests or impacts have been ascertained that have not already been
considered for other resource users or interested parties. Like others, Peguis First Nation would
like to see a Regional Cumulative Effects Assessment, but their request is not unique to their
community.

Peguis has also asserted Treaty Land Entitlement rights in the vicinity of the Keeyask Project. In
2008, Peguis’ Treaty Land Entitlement Agreement (TLE Agreement) was executed. Peguis’ TLE
Agreement entitles Peguis to select up to 55,038 acres of Crown Land and acquire or purchase
up to 111,756 of private lands.

Peguis’ TLE rights are minimal at best. Numerous restrictions on selecting and acquiring land
along the Nelson River and within the Keeyask Project area, as well as the clear contemplation
of hydro development and how to accommodate treaty land entitlement processes with hydro
development illustrate that Peguis cannot now claim that any impacts have not been addressed.

As presented on December 11, 2013, Peguis has not made any Crown Land selections or private
land acquisitions outside the Treaty Area, nor within the Treaty 5 area. It should also be noted
that at the presentation on December 11, 2013, Peguis relied upon the incorrect agreement with
respect to its ability to select and acquire land. Peguis representatives testified that Peguis could
select Crown Land and acquire private land in its Treaty Area and within its traditional territory.
Upon questioning, and as later confirmed by Peguis legal counsel in Undertaking #19, such a
provision was present in the Manitoba Treaty Land Entitlement Framework Agreement dated
May 29, 1997. Peguis is not a party nor entitled to rely upon the provisions of the Framework
Agreement and the Peguis TLE Agreement has no provision allowing it to select within its
“traditional territory.”

There are principles with respect to the selection and acquisition of land under the TLE
Agreement. A key defined term within the TLE Agreement is the term “Treaty Area. The term is
defined at subsection 1.01(91) of the TLE Agreement as follows:
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“Treaty Area” means the area of land particularly described in, and surrendered
and ceded by those First Nations which entered into Treaties No. 1 and 2 with Her
Majesty the Queen;

With specific regard to Crown Land, under subsection 3.02(1) of the TLE Agreement, Peguis
may select Crown Land within the area comprising the Treaty Area. Peguis may select Crown
Land from outside the Treaty Area and within Manitoba, on a case by case basis, provided that
Peguis can establish a reasonable social or economic development objective and the Province of
Manitoba concurs in the selection.

With specific regard to private lands (referred to as Other Lands in the TLE Agreement), under
subsection 3.02(2) of the TLE Agreement, Peguis may acquire private lands within the area
comprising the Treaty Area. Peguis may acquire private lands outside the Treaty Area and within
Manitoba, on a case by case basis, provided that Peguis can establish a reasonable social or
economic development objective.

The Keeyask Project is wholly located within the boundaries of Treaty 5.

There are also provisions contained within the Peguis TLE Agreement related to competing
treaty land entitlement claims of other First Nations which were not presented by Peguis to the
Commission. Subsections 3.02(10) and (11) of the Peguis TLE Agreement specifically address
that any Crown Land selection made by Peguis which has a competing interest from a First
Nation entitled to the benefits of the Framework Agreement or simply a competing interest from
any other First Nation, will not proceed with further in the reserve creation process until Peguis
and the other First Nation resolve their competing interests. It is noteworthy that of the four
KCN, three are entitled to the benefits of the Framework Agreement — namely Fox Lake Cree
Nation, War Lake First Nation and York Factory First Nation.

There are provisions dealing specifically with hydro developments. Subsection 12.04(2) of the
Peguis TLE Agreement requires the Province of Manitoba and Manitoba Hydro, to consult with
Peguis, during a period of time known as the “Period of Selection” concerning any proposed
water project not physically constructed as of 2008 and which may have a reasonable likelihood
of having a material and continuing physical, chemical or biological impact upon a water body in
the Treaty Area. The Partnership does not anticipate any impact on any water body within the
Treaty Area. The “Period of Selection” is a finite period of time for five years commencing in
2008 and subject to some short extensions.

Subsection 12.04(3) of the Peguis TLE Agreement states that where Peguis selects Crown Land
or acquires private land along a “Developed Waterway” (as defined in subsection 1.01(22) of the
Peguis TLE Agreement to include the Nelson River and its lakes and affected tributaries), and
that land is confirmed as eligible to be set apart as reserve, the Province of Manitoba and
Manitoba Hydro will consult with Peguis concerning the construction of any proposed water
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project not physically constructed as of 2008 and which may have a reasonable likelihood of
having a material and continuing physical, chemical or biological impact upon that “Developed
Waterway” which may affect that land.

As indicated by Peguis representatives, Peguis has not made any Crown Land selections or
private land acquisitions along the Nelson River (which is wholly within the Treaty 5 area).

Should Peguis select Crown Land or acquire private land along the Nelson River, section 12.05
of the Peguis TLE Agreement sets out that such land will be subject to a “Hydro Easement.”
Such an easement will allow the holder of the easement (whether Manitoba Hydro or the
Partnership) to use that portion of the selection or acquisition for hydro purposes, including the
inundation of water. As compensation for this easement, Peguis is then entitled to select
additional land equivalent to the land affected by the easement, so long as the additional land is
above the easement line.

Subsection 12.08(3) of the Peguis TLE Agreement states that any selections or acquisitions by
Peguis on land which adjoins Lake Winnipeg shall not be subject to a hydro easement, and
Peguis and its members shall have no right to make any claim for any losses associated with the
raising or lowering of the water levels on the land as long as the water levels continue to be
regulated in accordance with the licence issued to Manitoba Hydro under The Water Power Act
(Manitoba).

Lastly, Section 12.09 of the Peguis TLE Agreement addresses the issue of lands required by
Manitoba Hydro for future water projects. The sixteen sites are listed in Schedule “F” of the
Peguis TLE Agreement — Keeyask is listed as “Gull”, site number 9 in the Schedule.

Commercial Rights Holders

Issues surrounding commercial activities must be distinguished from those activities that are
carried on by virtue of the individual exercise of the collective Treaty and Aboriginal Rights.
Activities for which programs, measures or compensation may need to be provided which flow
from the individual exercise of a right held by the collective are provided for under the various
Adverse Effects Agreements. Licensed or commercial activities are specifically excluded from
the Adverse Effects Agreements. Commercial activities are carried out based on the grant of a
permission, privilege or concession by the Crown. Issues arising in the context of licensed
commercial trapping fall into this latter category and are dealt with through discussions and
negotiations with individual licensed trappers

Manitoba Hydro provides compensation to registered trappers for disturbances (noise, aircraft
and ground activities) during exploration, environmental investigations and other ongoing
Keeyask activities in the area. The factors that are considered in arriving at these payments
include past fur production on the trapline and the estimated amount of disturbance over the time
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period in question typically on an annual basis. This measure is more qualitative in nature than
the formula used for transmission lines and considers the extent and frequency of the anticipated
disturbances during the period. As the past fur production on the trapline would include the
production records of any trapper helpers, it is expected that the trapline licence holder would
address the concerns of his or her helpers, as required.

Manitoba Hydro has a disturbance agreement in place on Trapline 9. The Trapline 15
disturbance agreement expired on December 31, 2013 and it is anticipated a new disturbance
agreement for the coming year will be signed shortly. These agreements address disturbances of
the Project to the Resource Use trappers’ commercial fur harvest production and lost incidental
domestic production (including, but not limited to, country foods, crafts, baiting, etc.). These
agreements are negotiated with trappers; provisions of the agreements may include trapline
improvements (trail cutting), employment opportunities with Manitoba Hydro, equipment
replacement and/or monetary settlement.

Once there is greater certainty that the Keeyask Generation Project will proceed, Manitoba
Hydro, on behalf of the Partnership, will provide an offer of compensation to any member, who
is a licensed trapper, to enter into an agreement over a longer term to address any existing or
anticipated loss of net revenue from commercial trapping, and for any anticipated direct loss or
damage to any buildings, structures or other infrastructure located on a Registered Trapline used
by the member, resulting from the construction and operation of the Keeyask Generation Project,
as per the processes in the Adverse Effects Agreements. As set out in those Agreements,
Manitoba Hydro remains liable to compensate licensed trappers for any loss of net revenue from
commercial trapping and for any direct loss or damage to any buildings, structures or other
infrastructure which results from the construction and operation of the Keeyask Generation
Project.

Manitoba Hydro in accordance with the Adverse Effects Agreements will also operate an
ongoing claims process to facilitate the resolution of claims by members of the four First Nations
for loss or damage to personal property resulting from Keeyask adverse effects to personal

property.
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VI. ADDRESSING UNCERTAINTY FOR KEY ISSUES

The theme of “uncertainty” has been raised by a number of the Hearing Participants. Their
common mantra has been — “delay this Project until uncertainty has been resolved”. This is
especially so for several key topics discussed at these hearings and in the environmental
assessment like lake sturgeon, caribou, mercury and human health, public safety and worker
interaction, climate change and the safety of waterways.

The reality is that no level of study or analysis can completely eliminate uncertainty in
environmental assessment.

During the hearing, one of the Participants put a “motherhood statement” to the Environmental
Assessment Approach Panel. He said words to the effect that:

Environmental assessment done well *“appropriately outlines its level of
confidence, as well as its limitations and uncertainties”.

Byron Williams, Transcript October 24, Page 846

That statement recognizes the inherent uncertainty that exists in the field of environmental
assessment, even when it is done well or is “best practice”.

Uncertainty is a reality when it comes to managing systems and projects, and is inherent in
environmental assessment — after all, we are making predictions about the response of many
environmental parameters to the implementation of a major development. These predictions and,
ultimately, project decisions must be made with the best information available. Then adaptive
management during project implementation must be used where necessary. This is the crux of
sound environmental assessment, licensing and management.

It is the Partnership’s view that it has gone to extensive efforts to minimize uncertainty, to
clearly acknowledge where uncertainty exists and to put plans in place to address this uncertainty
through its approach to Project planning, assessment and implementation. These efforts include:

e A decade of in-depth study and analysis based on both western science and Aboriginal
Traditional Knowledge:

The Partnership filed its environmental impact statement for the Keeyask Generation Project
in early July 2012. The final product submitted by the Partnership represents over a decade of
collaborative work, from both a technical science and Cree worldview perspective, by a
predominantly Manitoba-based team. It includes a Response to EIS Guidelines that
incorporates technical science and Aboriginal Technical Knowledge, and three separate Cree
environmental evaluation reports. The final product is a major accomplishment — it is a very
rigorous assessment of the Project, in a manner that respects two worldviews and reflects the
knowledge and wisdom of the Partner First Nations, along with that of scientific researchers.
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The partners agreed early on to a two-track approach for the assessment. There was criticism
of this approach during this hearing, arguing that a three track approach should have been
used. In answer to that, we remind the Commission of the words of Mr. Keeper at this
hearing on October 23, 2013:

“From the beginning of the consultation on the Keeyask project in 1998, Tataskweyak
Cree Nation took the position that they must do their own environmental assessment of
the Keeyask project, based on their knowledge, experience, customs and values, to which
Manitoba Hydro agreed... The term Two-track approach was adopted to describe the
unique, this unique approach for assessing the effects of Keeyask...

To avoid confusion, it is essential to emphasize that the two processes are different in
scope, methods, values and concepts. Equally important, both approaches, but
particularly the Cree assessment process, needs to be recognized and respected as being
different, equal and separate in the EIS itself. Aboriginal traditional knowledge and an
Aboriginal assessment based on the Cree world view and values are completely different
matters. On the one hand, specifics specialized environmental knowledge derived from
and a part of Aboriginal traditional knowledge can contribute to the understanding the
specific impacts of the project together with sources of information and knowledge
derived from western technical science leading to regulatory approval or rejection. On the
other hand, an assessment of the impacts of the project based on the Cree world view and
values is a different and separate process, altogether, since it does not conform to the
regulatory concepts and values like significant adverse effects or valued ecosystem
components.”

Mr, Joe Keeper, October 23, 2013, Page 457

Using those two different knowledge and value systems, assessments were carried out and,
astonishingly, both processes arrived at the same conclusion - that the Project should proceed
based on its final design including the extensive suite of enhancement and mitigation
measures. Although it has not been an easy or smooth journey, both the Project and the
assessment are infinitely better as a result of this collaboration.

A VEC-centric approach that focuses on long-term VEC sustainability based on all factors
affecting a VEC, regardless of source.

The Partnership has undertaken its cumulative effects assessment using a VEC-centric
approach, rather than a project-centric approach. This approach is consistent with best
practices, addresses a key criticism raised about project-specific cumulative effects
assessments and minimizes uncertainty in the assessment by focusing on long-term VEC
sustainability. It also means that full consideration has been given the effects of past, present
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and reasonably foreseeable future projects, in addition to the Keeyask Generation Project, on
the long-term health of each of the VECs assessed.

For Keeyask, VECs were selected based on input from a variety of sources, including the
Partner First Nations, experts, and those involved in the public engagement process. In total,
38 VECs were selected for study as part of the Keeyask environmental assessment — 5
aquatic VECs, 13 terrestrial VECs, and 20 socio-economic VECs. Since the Partnership also
felt it was important to have a full understanding of the environment that supports each VEC,
other components of the environment — for example, the aquatic habitat that supports fish
populations — were also studied. Other important components of the environment that had the
potential to be affected by the Project, like amphibians, were also studied. These additional
components, called “supporting topics” were studied to provide greater insight into the nature
of potential effects on VECs and to improve the reliability and completeness of the
assessment.

Wherever possible, the Partnership has based its findings of the significance of Project
effects on a VEC based on established thresholds set by governments (of which there are
very few) and benchmarks set by the Partnership. These “benchmarks” are values set below
the range of what a specialist, or government regulator, believes are the thresholds for
significant change in a VEC. In such cases, there may be insufficient information to define a
specific “threshold” — but the information that is available is considered to be sufficient to set
out a ‘benchmark” level which is considered to be well below any likely threshold. The
Partnership has also committed to incorporating benchmarks and thresholds into the draft
monitoring plans wherever it is reasonable to do so.

Finally, using a VEC-centric approach, the Partnership has scoped the specific study areas
for each VEC based on what Dr. Noble has referred to as “the maximum zone of detectable
influence” of the Project (November 12, 2013, page 2765). This was noted as a best practice
for a project-specific cumulative effects assessment during the course of testimony from Dr.
Noble.

A comprehensive engagement process with our partners, other Aboriginal communities
and organizations, and provincial and federal regulators:

The extensive and meaningful engagement process with the Keeyask Partner First Nations
located in the vicinity of the Project and the Partnership’s Public Involvement Program (PIP)
have reduced uncertainty in the assessment by identifying and confirming topics of
importance (valued environmental components and supporting topics) and by providing
another mechanism through which to identify and confirm possible Project effects and the
appropriateness of related mitigation.
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This engagement process has also extended to regulatory authorities. Extensive discussions
and a comprehensive information request process have taken place over many years with
both federal and provincial government agencies. The expert staff at these agencies bring
additional knowledge and experience to the review of the Keeyask environmental assessment
— its approach, its findings and its planned mitigation and monitoring measures. Discussions
with regulatory agencies will be ongoing throughout the life of the Project and will be
especially important in determining the need for adaptive management.

Ongoing application of the precautionary approach and the development of detailed
mitigation measures to address effects:

The ATK principles developed to guide the environmental impact statement identified how
Aboriginal Traditional Knowledge (ATK) would be included in the Environmental
Assessment (EA). Notably, one of those principles was ‘Acknowledging Caution and
Addressing Uncertainty’ (page 2A-2, Appendix 2A: Aboriginal Traditional Knowledge
Principles within the Keeyask Environmental Impact Statement, Response to EIS
Guidelines). This principle acknowledged and respected the caution that many of our Partner
First Nations members have about predictions of environmental effects of hydro-electric
development (e.g., uncertainty associated with predictive models). For that reason, it was
important to employ a precautionary approach that identifies knowledge gaps and recognizes
the uncertainty of predictions. The need to apply a precautionary approach is also a condition
of the EIS Guidelines issued for the Keeyask Generation Project (Keeyask Generation
Project EIS Guidelines, CEAA, Section 9.1.1, page 20).

When asked to define what its precautionary approach was, Stuart Davies, on behalf of the
Partnership, indicated simply that, “where there is uncertainty, we assume that the effect is
larger rather than smaller” (October 24, 2013, page 750). Having made that assumption,
Project design was reconsidered and mitigation measures were carefully planned to either
avoid, prevent or reduce, to the extent practical, adverse effects from the Project. The
measures are based on extensive study of the Project, the relevant ATK, best practices,
research, literature reviews and numerous discussions between the Partners. These measures
are documented in the environmental impact statement and community-specific Adverse
Effects Agreements. The Partnership also took the unusual step of developing and submitting
its preliminary Environmental Protection Program, at an early stage and prior to licensing,
for review and input by regulators, the CEC, interested parties and the public.

To assist the CEC, the mitigation measures committed to in the EIS, in Information Requests
and in the preliminary Environmental Protection Program have been summarized in a single
document that is provided with this final argument as Appendix A. These measures,
developed jointly with the First Nation Partners, go a very long way towards reducing
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Wuskwatim Power Limited Partnership Page 1 of 3

HOME ABOUT WUSKWATIM THE PARTNERSHIP HISTORY AND ARCHIVE ENVIRONMENTAL MON

Power Limited Partnership

(R WUSKWATIM

HISTORY AND ARCHIVE Employme nt StatiStiCS

Access Road

Camp

Project Employees” at End of December 2012

Earth Structures

Excavation
. Percent of

River Management Category Employed Total Emp
Tralnig Total Aboriginal Employees (NCN 20 (11) 41% (22%)
Employment employees)
Employment Statistics |

Total Non-Aboriginal 29 59%
Contracts

TOTAL EMPLOYEES 49 100%

Contracts List

Photos Archive . . . . .
“ Current project employees represent those actively working at site, on rotational leave fror

Videos Archive currently on hiring recall as per Article 12.4.2 of the BNA

Total Hires August 2006 - December 2012

Percent of
Category Hires Total Hires
Total Aboriginal Hires 2247 37%
Total Non-Aboriginal 3796 63%
TOTAL HIRES 6043 100%

http://wuskwatim.ca/empstats.html 27/04/2014



Wuskwatim Power Limited Partnership Page 2 of 3

Aboriginal Hires Since Project Began August 2006

Percent of

Aboriginal Group* Hires Total Hires**
Barren Lands First Nation 12 1%
Bunibonibee Cree Nation 17 1%
Cross Lake First Nation (Pimicikak) 279 5%
Dakota Tipi 6 <1%
Fisher River 13 1%
Fort Alexander 13 <1%
Fox Lake Cree Nation 33 1%
Garden Hill First Nation 10 <1%
God's Lake First Nation 31 1%
Grand Rapids First Nation 25 1%
Keeseekoowenin 13 1%
Mathias Colomb Cree Nation 28 1%
Mosakahiken Cree Nation 14 1%
Nisichawayasihk Cree Nation 650 11%
Norway House Cree Nation 45 2%
Opaskwayak Cree Nation 101 5%
O-Pipon-Na-Piwin Cree Nation 23 1%
Peguis 37 2%
Pinaymootang First Nation 33 1%
Pine Creek 11 <1%
Sapotaweyak Cree Nation 16 1%
Sayisi Dene First Nation 12 1%

http://wuskwatim.ca/empstats.html 27/04/2014



Wuskwatim Power Limited Partnership

Skownan Cree Nation 7 <1%
Tataskweyak Cree Nation 83 4%
York Factory First Nation 25 1%
Metis 512 23%
Other 196 3%
TOTAL HIRES 2247 37%

Page 3 of 3

* Includes groups with over 5 active employees. Those with 5 or less have been grouped into "Other”

* % may not be additive due to rounding

"Aboriginal” means persons who are Indian, Inuit, or Metis peoples of Canada
including status, treaty, or registered persons as well as non-status and

nonregistered peoples.

"Hires" refers to instances of hiring and can include individuals who have been
hired more than once. All project hires are consistent within the provisions of
the Burntwood Nelson Agreement (BNA)

For more employment detail please click here

http://wuskwatim.ca/empstats.html

27/04/2014
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