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Undertaking # 5

CC Panel to provide details about the bans on predatory marketing and the use of

misleading advertising tactics in Australia’s Financial Sector Reform Bill (2022).

RESPONSE:

Source: Financial Accountability Regime Bill 2022 EXPLANATORY MEMORANDUM

There are two elements of the reforms that address inappropriate communications. The
first reform bans unsolicited communications by a licensed lender. The second bans
advertising by illegal lenders designed to appear as an advertisement from a legal
lender; as part of the regulation’s intent to curb avoidance practices.

Unsolicited communications — Explanatory note:
4.75 This is not intended to capture communications that are directed at
consumers at large, such as general advertising of the availability of small
amount credit contracts. Rather, it ensures that:
¢ licensees cannot make unsolicited communications to vulnerable
consumers; and
e applications for small amount credit contracts are made actively by
consumers and not in response to the consumer being prompted to

apply.

Unsolicited communications — Example:

(at 4.76) Example 4.5: Application of prohibition on unsolicited communication
Cash4You is a small amount credit contract provider. On 1 August,

Cash4You sends a text message inviting consumers to apply for a small

amount credit contract to go into the running to win a holiday in Queensland.
Anne previously had a small amount credit contract with Fast ‘n’ Quick

Cash. Cameron had previously unsuccessfully applied for a small amount

credit contract with Fast ‘n’ Quick Cash.

The communications to Anne and Cameron are both unsolicited
communications and prohibited under subsection 133CF(1) because:

. the text message sent by Cash4You includes an invitation to
enter into a small amount credit contract;

. Anne was previously a debtor under a small amount credit
contract; and

. Cameron had previously unsuccessfully applied for a small
amount credit contract with Fast ‘n’ Quick Cash.



https://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22legislation%2Fems%2Fr6905_ems_a6bed40a-6605-4ffe-a06b-ea5b14b85835%22

CC-13
December 10, 2024
2024 Payday Loans and Government Cheque Cashing Review

Avoidance purpose — Explanatory note:

4.283 A specific regulation-making power is also introduced that enables
matters to be specified in relation to whether it would be reasonable to
conclude that a purpose of a person entering into or carrying out a scheme was
to avoid the application of a product intervention order made under Part 6-7A.
The conduct engaged in for this avoidance purpose may be different from that
engaged in for the other avoidance purposes. This regulation-making power
therefore gives additional flexibility to respond to evolving avoidance practices.

Avoidance purpose — Example:
(at 4.283) Example 4.11: Avoidance purpose

Following recent ‘DIY’ renovations to his kitchen, Fitzy needs $600
urgently to repair his fridge, which was damaged during the renovations by his
partner. Fitzy sees an advertisement on Facebook that says: Same day loans

.. Short term loans ... no groans . He clicks on the link and fills in a form with
his personal details and how much he wants to borrow. A loan is arranged the
same day. The loan has a term of two months, but fees and charges keep
being added to Fitzy’s loan account, including by third parties.

Four months later, Fitzy still owes more than $600. He goes to a
financial counsellor for help. He is told his contract has been drafted by the
lender in a manner such that the loan is not regulated by the Credit Act.
Additionally, the lender is not licensed and so is largely not subject to
regulation under the Credit Act.

The following factors are relevant to assessing whether the loan has been
structured for an avoidance purpose:
. that the amount charged to Fitzy, including the third-party fees,
is more than the maximum amount that can be charged under a small amount
credit contract;
- that the arrangements are more complex than a small amount
credit contract, as the transaction included two separate contracts in order to
enable the third party to charge significant and repeated fees; and

that the advertisements are directed to a similar market as
for small amount credit contracts, namely, consumers in urgent need of
small amounts of money who cannot access those amounts from their
existing financial resources.




