JERCH LAW

P. MICHAEL JERCH LAW CORPORATION

June 16, 2025 Our file 10146-12
Replyto Markus Buchart
Direct 204-774-8300 (menus:1,3)
E-mail MBuchart@jerchlaw.com

Dr. D. CHRISTLE

Board Secretary and Executive Director
Public Utilities Board of Manitoba (PUB)
400-330 Portage Avenue

Winnipeg, MB R3C 0C4

Dear Dr. Christle:

Re: MKO reply to Manitoba Hydro comments on proposed MKO expert witnesses
Manitoba Hydro 2026-28 General Rate Application

We are the lawyers for the intervener Manitoba Keewatinowi Okimakanak Inc. (MKO) in
the subject proceeding.

The Board extended courtesy to Manitoba Hydro (MH) to comment on the curriculum
vitae of MKO’s proposed experts in the e-mail of Board Associate Secretary R. McMillin
on June 3, 2025. The relevant paragraphs with our italics added said:

The Board is now in receipt of the information it request[ed] from CC
and MKO. Specifically, the hourly rate for CC expert and the CVs of
MKO'’s experts, attached to this email.

The Board offers Manitoba Hydro the option to provide comment on
these issues should it wish to do so, due no later than end of day on
Wednesday, June 11, 2025.

Manitoba Hydro responded to the Board’s message by a letter dated June 11, 2025, and
which we received forwarded from the Board to all interveners the following afternoon.
Manitoba Hydro’s letter went considerably further than providing comment on the issues
raised in the CVs of MKQO’s experts. It constituted a rearguing of directions that the Board
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has already ordered in First Procedural Order No. 69/25 and a submission of entirely new
“facts” under cover of a solicitor’s letter.

(MKO does not dispute the general applicability of the legal test set out in White Burgess
Langille Inman v. Abbott and Haliburton, 2015 SCC 23 in regulatory proceedings such as
the present one.)

Rearguing Order No. 69/25
Manitoba Hydro wrote in its letter (letter page 3, last paragraph):

(1) the proposed evidence relates to matters that fall outside of the
existing statutory jurisdiction of the Board and therefore the proposed
evidence is not necessary to assist the Board with respect to the
consideration of the relief sought by Manitoba Hydro in the GRA;

Much of Manitoba Hydro’s comments under the heading “Necessity” (pages 4-5) are
along the same line. Manitoba Hydro argues against the Board being given the
opportunity to hear the evidence of any MKO expert witness.

However, Board Order No. 69/25 has already stated that the Board is interested in
hearing such evidence (page 20, section 3.6.3, 3rd bullet “”):

The Board is amenable to receiving focused expert evidence on the
impact of Manitoba Hydro’s activities and rates on northern First
Nation and diesel communities.

Manitoba Hydro’s new evidence

The Board asked only for Manitoba Hydro’s comments on MKQ’s proposed expert
witnesses’ curriculum vitae. Manitoba Hydro’s response under the heading “Willingness
and ability to carry out duties as experts” (pages 5-6) amounts to new
unsworn/unaffirmed evidence by lawyer’s letter and to pure speculation/conjecture on
that “evidence”.

Manitoba Hydro makes no comment on Dr. Peter Kulchyski’s curriculum vitae in that
section of its letter. Instead, the letter offers selective hearsay evidence, either assembled
from an existing dossier about Dr. Kulchyski or the result of new background research
about him. None of this purported “evidence” deals with electricity rates, which is the
focus of the present proceeding. Furthermore, some statements attributed to Dr.
Kulchyski are presented as untrue, for example that Manitoba Hydro has largely
abrogated terms of the Northern Flood Agreement (NFA). The question of Manitoba
Hydro’s compliance with the letter and spirit of the NFA is more contentious than
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Manitoba Hydro suggests, and many Manitobans would disagree with the crown
corporation’s sunny take on the NFA.

Unlike with respect to Dr. Kulchyski, Manitoba Hydro does make one reference to Dr.
Stéphane McLachlan’s curriculum vitae (letter page 6, 2nd paragraph). Manitoba Hydro
takes objection to the word “advocacy”. But consider Manitoba Hydro’s paraphrasing
from White Burgess Langille Inman v Abbott and Haliburton, 2015 SCC 23 (letter page 5,
4th paragraph):

As noted by the Supreme Court of Canada in White Burgess, “an
expert who, in his or her proposed evidence or otherwise, assumes the
role of an advocate for a party is clearly unwilling and/or unable to
carry out the primary duty to the court.”

Manitoba Hydro’s singling out of one occurrence of the word “advocacy” in a curriculum
vitae does not rise to the standard of an expert witness clearly being an advocate who is
unwilling or unable to present evidence and answer questions about it impartially.

Expertise

Under the heading “Expertise”, Manitoba Hydro makes the point that Drs. Kulchyski and
McLachlan are not experts in studying rate impacts (letter page 6). MKO does not know
of, and Manitoba Hydro does not suggest that there exists, any academic discipline or
profession that deals specifically and narrowly with electricity rate impacts on Indigenous
Nations. But MKO submits that that subject would fall within the wider disciplines in
which the proposed experts have their doctorates, teach, and have conducted research.
(Dr. Kulchyski has a Ph.D. in Political Science and teaches as a tenured full professor at
the University of Manitoba Native Studies Department; Dr. McLachlan has a Ph.D. in
Biology and teaches as a tenured full professor at the University of Manitoba Department
of Environment and Geography.)

General thoughts on expert evidence

In legal proceedings generally, anyone can be a fact witness with respect to things of
which they have direct, first-hand knowledge: the car was blue; I recall that it rained that
day; the police officer asked me to open the trunk.

An expert witness is not limited to testifying only about things of which they have direct,
first-hand knowledge. If a court or an administrative tribunal like this Board is satisfied
that a witness has special expertise, s/he is deemed to be an ‘expert’ and that witness may
provide opinions about the facts in the proceeding. Opinions could include
interpretations of facts or data, explanations of causation and causal relationships,
predictions/forecasts about the future, etc.
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In Manitoba Hydro rate applications before this Board, virtually all of the facts —
information, data, etc. — are provided by Manitoba Hydro though its witnesses. In
addition, the Board tacitly accepts that virtually all of Manitoba Hydro’s witnesses are
also expert witnesses. Manitoba Hydro’s witness panels routinely provide technical
explanations of past events and forecasts of future events. This is all opinion evidence, or
what amounts to the same thing, expert evidence.

And who are Manitoba Hydro’s witnesses? They are virtually all Manitoba Hydro
employees. As lawyers say, employees are the servants in a master and servant
relationship. Servants owe their master a legal duty of loyalty and can be disciplined or
dismissed if they act disloyally against their master. But the servants are also paid by their
master, giving them a further monetary incentive for loyalty to their master. So, Manitoba
Hydro’s witnesses are prima facie biased in favour of Manitoba Hydro by both the carrot
of their pat and the stick of potential discipline or dismissal.

So, Manitoba Hydro has a monopoly on most of the facts in rate applications before this
Board and also has almost a monopoly on expert opinion evidence as well.

The reason that Manitoba Hydro’s prima facie biased expert witnesses aren’t a problem
for the Board or for intervenors is that everyone accepts that Hydro’s witnesses testify
under oath or affirmation, and they are presumed to be professionals who will perform
their professional duties truthfully and impartially. Which is all fair enough.

Yet Manitoba Hydro objects to MKO being permitted to retain two long-time tenured full
professors with doctorates who work at the province’s largest university and whose
curriculum vitae clearly show expertise relevant to the issues in this rate application.
MKO submits that Manitoba Hydro should not be permitted to effectively veto MKO'’s
choice of experts.

We thank the Board for this opportunity to respond to Manitoba Hydro’s comments
about MKO'’s proposed experts’ curriculum vitae.

Yours truly,
JERCH LAW

per: fld Bk

Markus Buchart

MB/mb
Attachments
By e-mail to: Christle, Darren <Darren.Christle@gov.mb.ca>
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Ccc:

PUB

PUB
Counsel

MH

AMC

CC

GSS/
GSM

MEED

MIPUG

McMillin, Rachel <Rachel.McMillin@gov.mb.ca>

Schubert, Kristen <Kristen.Schubert@gov.mb.ca>

publicutilities@gov.mb.ca

Peters, Bob <BobPeters@FillmoreRiley.com>
Hombach, Bob <shombach@fillmoreriley.com>
Brown, Avril < abrown@fillmoreriley.com>

Czarnecki, Brent <BACzarnecki@hydro.mb.ca>
Fernandes, Odette <ofernandes@hydro.mb.ca>
Muirhead, Gwen < gmuirhead@hydro.mb.ca>

Jansen, Ashley <ajansen@hydro.mb.ca>

Fox, Carly < cfox@foxllp.ca>
Guglielmin, Emily <milyg@foxllp.ca>

Williams, Byron <bywil@legalaid.mb.ca>
Klassen, Chris <chkla@legalaid.mb.ca>
Dilay, Katrine <kadil@legalaid.mb.ca>

Schofield, Jessica <jessica@epflaw.ca>

Elson, Kent <kent@elsonadvocacy.ca>

Hacault, Antoine <afh@tdslaw.com)

Lawlor Forsyth, Erin <elawlorforsyth@tdslaw.com>

Dale Friesen <dfriesen@intergroup.ca>

Patrick Bowman <pbowman@bowmaneconomics.ca>

Rebecca Seeber <rseeber@tdslaw.com>
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