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CLOSING SUBMISSION OF  

MANITOBA KEEWATINOWI OKIMAKANAK INC.  

 

Good afternoon, Mr. Chair Gabor, Madam Vice-Chair Kapitany, and panel members 

Hrichishen, Mindell, and Simonsen: 

 

Introduction 

1. My first proceeding in this Board was Manitoba Hydro’s status update application in 

2002 — 23 years ago. That proceeding was precipitated by a directive of the Government 

formed by the 37th Legislature. Manitoba Hydro had not come before the Board for six years 

since 1996. The Government directed Manitoba Hydro to apply to keep electricity rates the 

same — can you believe that? Manitoba Hydro’s finances were so robust in 2002 that the 

Government put the corporation to the test before this independent tribunal to determine 

whether Manitoba Hydro should pass on some of its good fortune to electricity customers 

in the form of lower rates. Manitoba Hydro had to justify its rates. 

 

2. As an aside, in this proceeding I recognize three other survivors of the 2002 GRA. Board 

counsel Mr. Bob Peters and Consumers’ Coalition counsel Dr. Byron Williams — or Mr. Wil-

liams as he then was — were already grizzled veterans of previous Manitoba Hydro proceed-

ings before this Board. A fellow greenhorn with me also participating in his first hearing in 

2002 was MIPUG’s expert Mr. Patrick Bowman, who is now a grizzled veteran. 

 

3. The 2002 GRA was in some ways a landmark proceeding. It was just before Manitoba 

Hydro embarked on its massive two-decade capital expansion program, adding hydroelec-

tric dams, extra electricity export capacity, a third major transmission line, and a big shiny 

downtown Winnipeg head office. Manitoba Hydro represented that, once that capital ex-

pansion program was completed, it would not need to undertake any major capital projects 

for many years and, with the profits from electricity export sales, the corporation would be 

able to hold down rates for Manitoba customers. Export profits would bring Manitoba to the 

“Promised Land” of lower rates. 
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4. So, let’s see where MKO’s 25 First Nations and 65,000 member-citizens in Manitoba 

are at 23 years after the 2002 GRA. 

 

MKO’s evidence 

 

5. In this application, MKO elicited evidence primarily through information requests and 

cross-examination of the Manitoba Hydro witnesses. MKO’s 27 focused information re-

quests are contained in exhibits MKO-2 and MKO-4. The cross-examination of the Mani-

toba Hydro panel is in the transcript for December 2, 2025 (Hearing Day 10) from pages 

2558 to 2606. 

 

6. Basically, MKO broke down the Manitoba residential customer class into 10 subgroups: 

(1) All-Manitoba Residential Customers; 

(2) Winnipeg Residential Customers; 

(3) All-Manitoba Non-Reserve Residential Customers; 

(4) All-Manitoba Non-Reserve Rural Residential Customers; 

(5) Manitoba First Nation Residential Customers (all 63 Manitoba First Nations); 

(6) Manitoba First Nation Non-Diesel Customers (59 First Nations); 

(7) Non-MKO First Nations Residential Customers (38 First Nations); 

(8) MKO Nations Residential Customers (all 25 MKO First Nations); 

(9) MKO Non-Diesel Zone Residential Customers (21 First Nations); and 

(10) MKO Diesel Zone Residential Customers (4 First Nations which are not permitted 

to heat with electricity). 

 

7.  Then MKO obtained Manitoba Hydro’s data for each of the 10 subgroups regarding 

aggregate billed amounts, aggregate collected amounts, arrears amounts, number of discon-

nections, and number of uncollectible accounts. MKO submits that these data tell the Board 

much about the relative energy poverty of the 10 subgroups. Here are some of the results: 
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(a) MKO customers comprise 48% of all First Nation customers; 

(b) First Nations customers: 

(i) comprise 3.73% of all residential customers; 

(ii) are billed 7.22% of the total for all residential customers, an average of 

$2,975.72 per customer; and 

(iii) are responsible for 59.71% of the arrears for all residential customers, or an 

average of $1,577.68; 

(c) MKO Nations customers: 

(i) comprise 1.79% of all residential customers; 

(ii) are billed 3.72% of the total for all residential customers, an average of 

$3,191.89 per customer; and 

(iii) are responsible for 50.21% of the arrears for all residential customers, or an 

average of $2,762.56; 

(d) MKO Diesel Nations customers (no electric heating permitted): 

(i) are billed an average of $1,498.38 per customer; and 

(ii) are responsible average arrears of $881.21; 

(e) Manitoba non-First Nation residential customers: 

(i) comprise 96.27% of all residential customers; 

(ii) are billed 92.78% of the total for all residential customers, an average of 

$1,481.61 per customer; and 

(iii) are responsible for 40.03% of the arrears of all residential customers, or an 

average of $40.98; 

(f) Winnipeg customers: 

(i) comprise 52.17% of all residential customers; 

(ii) are billed 36.06% of the total for all residential customers, an average of 

$1,062.59 per customer; and 

(iii) are responsible for 20.18% of the arrears of all residential customers, or an 

average of $38.11.    
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8. Whatever energy poverty exists in Winnipeg or in Manitoba outside of First Nation re-

serves — and there is no denying that it exists and is a serious problem — it is orders of 

magnitude more severe on First Nation reserves and especially on MKO’s 25 Manitoba First 

Nations’ reserves which heat their homes with electricity. 

 

9. There is a dark irony that the First Nations in Manitoba have entered into treaties with 

the crown that have permitted it to use the lands and waters within the Province, and the 

crown’s agent Manitoba Hydro generates electricity with those lands and waters that a large 

number of First Nations citizens cannot afford. First Nations citizens, especially, have not 

arrived at the “Promised Land” of lower electricity rates that Manitoba Hydro touted two 

decades ago. 

 

The rise and fall of FNORR 

 

10. A recap of some history. In Order 59/18, all but one panel member endorsed the crea-

tion of a new customer class comprised of First Nation residential customers. It was called 

the First Nation On-Reserve Residential Rate or FNORR for short: 

 
In this Order, the Board concurs with Manitoba Hydro’s President and 

Chief Executive Officer that electricity rates and the resulting bills 

place a particularly heavy burden on First Nations communities due to 

inadequate housing infrastructure and the absolute levels of poverty. 

As noted by Manitoba Hydro’s President and Chief Executive Officer, 

there may not be a single solution to this multifaceted bill affordability 

problem. While government has a role to play in addressing the issue of 

affordability, so too does Manitoba Hydro and rate design can assist the 

Utility in fulfilling its role. 

 

The Board concludes that, under its mandate to set rates in the public 

interest, the Board can and should play a part in addressing bill 

affordability. 

 

An appropriate starting point for bill affordability in Manitoba is a 

program targeted at on-reserve ratepayers, specifically through the 

creation of a First Nations On-Reserve Residential customer class with 

a differentiated rate to address energy poverty. 
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The creation of this new customer class is justified by the need to 

address energy poverty on-reserve, supported by evidence that 96% of 

First Nations people on-reserve live in poverty and that reserves in 

Manitoba have the highest rates of child poverty in Canada. In 

addition, the poor housing stock on reserves in Manitoba and the fact 

that the vast majority of on-reserve First Nations residential customers 

(61 out of 63 First Nations communities) have no access to the more 

economical option of natural gas for heating exacerbate the issue of 

energy poverty. 

 

The new customer class and related affordability measure of a 0% rate 

increase are also consistent with the principle of reconciliation. As 

defined in The Path to Reconciliation Act, reconciliation is the ongoing 

process of establishing and maintaining mutually respectful 

relationships between Indigenous and non-Indigenous peoples in 

order to build trust, affirm historical agreements, address healing, and 

create a more equitable and inclusive society. 

 
Source:  Order 59/18 (May 1, 2018) at pp. 27–28 

 

11. As an aside, the comments attributed to the Manitoba Hydro’s president and chief ex-

ecutive officer in the 2018 proceeding (Kelvin Shepherd) were clear and unequivocal: “… rate 

design can assist the Utility in fulfilling its role.” Manitoba Hydro did not take that position 

in this proceeding. Indeed, the witness Colleen Galbraith of the Rates and Costs of Service 

Panel testified that she did not know with certainty the causes of the high arrears of First 

Nation on-reserve customers, and did not admit that it was mostly customers’ poverty. Alt-

hough Manitoba Hydro had many fine words about “Reconciliation” with the province’s In-

digenous people in this proceeding, the corporation proposed exactly zero action with re-

spect to electricity rates. 

 

12. The FNORR subclass existed from April 1, 2018, until the Court of Appeal’s decision in 

June 2020. This Board did not apply the 3.6% rate in crease to FNORR customer that it 

granted to Manitoba Hydro for the Residential customer class. Notwithstanding the Court 

of Appeal’s decision, MKO was — and is — thankful that this Board listened to it in 2018 

when it created the FNORR residential subclass. 
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13.  Unfortunately for First Nation electricity customers, Manitoba Hydro appealed the 

creation of the FNORR customer class. On June 9, 2020, the Court of Appeal ruled that the 

Board exceeded its jurisdiction under The Manitoba Hydro Act when it created the FNORR 

customer class. The citation for that decision is Manitoba (Hydro-Electric Board) v Manitoba 

(Public Utilities Board) et al, 2020 MBCA 60. The Supreme Court of Canada refused leave 

to appeal that decision on March 18, 2021, in Assembly of Manitoba Chiefs v Manitoba Hy-

dro-Electric Board, 2021 CanLII 20317. 

 

14. Enter the Manitoba Legislature. In April 2020 the Government of Manitoba introduced 

Bill 44 which would amend The Manitoba Hydro Act to change significantly rate-setting 

applications to this Board. Having died on the Legislative Assembly’s order paper, the Gov-

ernment reintroduced the legislation as Bill 36 in February 2021. The 42nd Legislature 

passed that Bill and it became law in November 2022. In October 2023 Manitobans went to 

the polls and returned a new Legislative Assembly. The 43rd Legislature has not repealed or 

amended any of the former Bill 44/36 amendments to The Manitoba Hydro Act that were 

passed in 2022; it has effectively adopted the policy of the 42nd Legislature. The relevant 

transitional provisions that kept alive some of the pre-amendment Act have now expired. 

Therefore, Manitobans and this Board are now fully governed by the new provisions. 

 

15. What does this mean for a possible resurrection of a FNORR? The new section 39 and 

39.1 rules for these rate-setting proceedings add to the Court of Appeal’s decision to make it 

impossible at present. If the creation of new customer classes wasn’t clearly spelled out in 

The Manitoba Hydro Act in 2018, it is now. 

 

Only two energy poverty relief options 

 

16. MKO can think of only two options presently open to it if it wishes to afford some relief 

to First Nations customers. Firstly, it can limit residential electricity increases: in the present 

proceeding, it could deny the applicant’s proposed rate increases, which cumulatively 

amount to 10.87% over the three applicable years. Secondly, it could make a recommenda-

tion in its final order that the Government of Manitoba amend The Manitoba Hydro Act 
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either to create a new FNORR rate in the legislation or to permit the Board to create one in 

the course of an application before it. 

 

No residential and diesel rate increases 

 

17. The Court of Appeal in Consumers’ Association of Canada (Man.) Inc. et al. v Manitoba 

Hydro, Electric Board, 2005 MBCA 55 said (at para. 65): 

 

65   The PUB has two concerns when dealing with a rate application; 

the interests of the utility’s ratepayers, and the financial health of the 

utility. Together, and in the broadest interpretation, these interests rep-

resent the general public interest. … 

 
Source:  https://www.canlii.org/en/mb/mbca/doc/2005/2005mbca55/2005mbca55.html 

 

18. By prohibiting the recreation of a new FNORR subclass, The Manitoba Hydro Act pro-

hibits the Board from discriminating between ratepayers. The present Act forces the Board 

to treat all ratepayers as though they are part of one homogeneous group and all have the 

same interests. The Board cannot do to one group of ratepayers what it does not do to all 

ratepayers. It follows that the only way the Board can provide rate relief to some customers 

is to provide relief to all customers. 

 

19. And so, MKO is forced into a position of tactically and formally advocating a 0% rate 

increase for all residential customers and diesel community customers. That position is only 

superficially extreme. It would not actually reduce electricity costs on reserve. It would only 

stop the Manitoba Hydro energy burden on reserves from increasing as much as the 10.87% 

increase that Manitoba Hydro is requesting. As we said in our opening statement, to be clear, 

MKO only advocates a 0% increase for non-First Nation residential customers because that 

appears to be the only way to provide some relief to First Nation residential customers under 

the current Act. 
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Recommend amendment of the Act 

 

20. The Manitoba Hydro Act that was in effect in previous proceedings had a provision, the 

former section 39(11), that expressly permitted the Board to make recommendations to the 

Government of Manitoba. There is no express provision in the new sections 39 and 39.1. 

MKO submits that the Board nonetheless has broad general jurisdiction as a regulatory tri-

bunal to carry out its mandate. There does not appear to be any Manitoba authority on this 

point, but there are two good authorities from the Newfoundland and Labrador Court of 

Appeal.  

 

21. Section 101 of the Public Utilities Act (Newfoundland) (Re) (1998), 164 Nfld & PEIR 60, 

507 APR 60 (NL CA) (at paras. 30, 36, 66 and 67), also known as “the Stated Case”, laid down 

six rules of “generally accepted sound public utility practice”. (The Stated Case also outlined 

considerations in setting rates in accordance with a “zone of reasonableness”.) 

 Source:  https://www.canlii.org/en/nl/nlca/doc/1998/1998canlii18064/1998canlii18064.html 

 

22. The Stated Case was quoted at length and applied in Newfoundland and Labrador Hydro 

v Newfoundland and Labrador (Board of Commissioners of Public Utilities), 2012 NLCA 38 

(at paras, 57–58): 

 

[56]   The EPC Act [Electrical Power Control Act, 1994] states the 

electrical power policy of the province in s. 3. It obligates the Board to 

implement that policy as it carries out its duties and exercises its 

powers under the PUB Act and in so doing s. 4 requires the Board to 

apply tests which are consistent with “generally accepted sound public 

utility practice”. 

 

[57]   In the Stated Case Green J.A. stated some of the general princi-

ples applicable to the interpretation of the PUB Act and EPC Act as fol-

lows: 

 

[36]   … 
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1. The Act (PUB Act) should be given a broad and liberal 

interpretation to achieve its purposes as well as the 

implementation of the power policy of the province; 

 

2. The Board has a broad discretion, and hence a large 

jurisdiction, in its choice of the methodologies and 

approaches to be adopted to achieve the purposes of the 

legislation and to implement provincial power policy; 

 

3. The failure to identify a specific statutory power in the Board 

to undertake a particular impugned action does not mean 

that the jurisdiction of the Board is thereby circumscribed; so 

long as the contemplated action can be said to be 

“appropriate or necessary” to carry out an identified statutory 

power and can be broadly said to advance the purposes and 

policies of the legislation, the Board will generally be 

regarded as having such an implied or incidental power; 

 

4. In carrying out its functions under the Act, the Board is 

circumscribed by the requirement to balance the interests, as 

identified in the legislation, of the utility against those of the 

consuming public; 

 

5. The setting of a “just and reasonable” rate of return is of 

fundamental importance to the utility and must always be an 

important focus of the Board's deliberations; however, the 

“entitlement” of the utility to a just and reasonable rate of 

return does not guarantee it that level of return. The 

“entitlement” is to have the Board address that issue and to 

make its best prospective estimate, based on its full 

consideration of all available evidence, for the purpose of 

setting rates, tolls and charges. 

 

6. The Board has jurisdiction, which will not generally be 

interfered with on judicial review, to make a determination of 

what is a just and reasonable rate of return within a “zone of 

reasonableness” and in so doing is not constrained in its 

choice of applicable methodologies, so long as they can be 

rationally justified in accordance with sound utility practice 

and are not inconsistent with the achievement of the 

purposes and policies of the legislation. 
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[58]   Though the Stated Case concerned a utility’s rate of return, the 

principles stated above, including those in sub-paragraphs 5 and 6, 

apply in a similar manner to the determination of rates for a utility’s 

customers. 

 
Source:  https://www.canlii.org/en/nl/nlca/doc/2012/2012nlca38/2012nlca38.html 

 

23. MKO submits that recommending legislative changes could be considered “appropriate 

or necessary” to carry out the Board’s broad mandate under The Public Utilities Act generally, 

and specifically under section 39(4)(b), to set “just and reasonable rates”. 

 

24. It is interesting to note that Manitoba Hydro-Electric Board v Consumers’ Association 

of Canada (Man.) Inc. et al., 2012 MBCA 1 (at para. 109) reports that in 1988 the “PUB’s role 

was only to provide non-binding recommendations to the Province.” 

 

Conclusion 

 

25. MKO supports the Chair’s wish in his opening statement for the parties to the hearing 

not to attack experts’ credentials and character, to maintain civility, and to answer questions 

accurately and in a timely manner [Transcript Day 1, Nov. 17, 2025, pp. 188–89]. MKO also 

supports Board Counsel’s wish for the parties to use plain language and avoid jargon [Tran-

script Day 1, Nov. 17, 2025, pp. 191–192]. 

 

26. MKO would add to those considerations a wish for the parties to engage with each other 

in future proceedings before the Board in, not just the letter, but also the spirit of Reconcil-

iation. 
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27. MKO thanks the Board, and all parties, intervenors, counsel, and witnesses for their co-

operation and for listening patiently. 

 

 ALL OF WHICH IS RESPECTFULLY SUBMITTED, 

 

December 18, 2025      JERCH LAW  

         Per: 

 

         _________________________ 

         Markus Buchart 

 

         Lawyers for the intervener 

         MANITOBA KEEWATINOWI 

         OKIMAKANAK INC. (MKO) 
 


