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I. INTRODUCTION

1. Manitoba Hydro respectfully applies pursuant to subsection 44(3) of The Public Utilities
Board Act’ (the “Act”) and Rule 58 of the Public Utilities Board’s (the “Board”) Rules of
Practice and Procedure? (“Rules”) for a review and variation of Order 63/26, dated April
30, 2026 (the “Order”’), made in respect of the Board’s review of Manitoba Hydro’s 2025
Integrated Resource Plan (“IRP”).

2. In this proceeding, Manitoba Hydro has filed a comprehensive IRP and sought to provide
full and detailed responses to information requests to respond to concerns raised and fully
inform the Board and interveners. Where there has been disagreement on responses to
information requests or the confidentiality of information, Manitoba Hydro has on most
occasions compromised and come to reasonable solutions to accommodate interveners’
desire for information in this proceeding. However, Manitoba Hydro has a duty to act
prudently and must protect its commercially sensitive information from risk of disclosure
that can undermine its commercial position and lead to higher costs that will increase rates
for many years to the detriment of customers. It is with this duty in mind, that Manitoba

Hydro files this application.

3. Manitoba Hydro submits that the Board erred in Order 63/26 by granting interveners access
to Manitoba Hydro’s confidential information, notwithstanding the significant risks of
disclosure and prejudice to Manitoba Hydro and its customers that could result from such
disclosure. Where access to confidential information is sought, the Board must determine
whether disclosure is necessary in the public interest by balancing the value of disclosure
against the risk and consequences of harm, including the risk of costs for customers and
increased rates, and must refuse disclosure where the potential harm outweighs any

incremental benefit of access.

4. Manitoba Hydro’s submissions to the Board were clear: the information at issue is highly

commercially sensitive, subject in many cases to contractual confidentiality obligations,

L' CCSM c. P280.
2 Published June 2, 2025.
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and of a nature that—once disclosed—cannot be effectively contained or made confidential
again. The principal risk is not deliberate misconduct, but accidental or inadvertent
disclosure in an environment where confidential information may be transmitted
electronically, stored in multiple locations, or used in ways that cannot be controlled after
dissemination. The approved non-disclosure agreement (“NDA”) and personnel risk
assessment (“PRA”) do not mitigate this risk and provide no effective remedy if there is

disclosure of the confidential information.

5. The consequences of inadvertent disclosure could be significant, undermining Manitoba
Hydro’s commercial position and reputation in energy markets and with its suppliers,
which could increase Manitoba Hydro’s costs for many years. These increased costs would
be borne by customers in the form of higher rates, at a time when affordability is a top

priority.

6. The Board did not meaningfully engage with these risks or the potential impacts to
customers. Instead, it made material errors regarding the extent of protection provided by
the NDA and PRA process and the relevance of the Confidential Information to the IRP
review process and departed without justification from its long-standing practice of

denying access to this type of confidential information to interveners.

7. In these circumstances, the Order does not exhibit the justification, transparency, and
intelligibility required by law under Canada (Minister of Citizenship and Immigration) v.

3 The Order departs from and reverses established Board practice without

Vavilov.
explanation, fails to grapple with key aspects of the evidentiary record, makes erroneous
findings about the NDA and PRA process and relevance of the confidential information to
the IRP review process, and results in an outcome that is unreasonable in light of the legal
and factual constraints before the Board. Manitoba Hydro therefore respectfully requests
an expedited review and variance of the Order, so as to mitigate the impact of the Order on

the procedural timetable for the IRP.

32019 SCC 65 [Vavilov].
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II.

10.

RELIEF REQUESTED

Manitoba Hydro seeks an order pursuant to section 44(3) of the Act reviewing and varying
the Order to the extent that it grants the Consumers Coalition, Manitoba Industrial Power
Users Group (“MIPUG”), and Manitoba Eco-Network and Environmental Defence

Canada (“MEED”) access to the confidential information in relation to:

J the export contract provisions in PUB/MH 1-26 b), CC/MH I-35 c¢), and
MIPUG/MH I-17 k) (the “Export Contract Provisions”);

o breakdowns of marginal values and levelized cost of energy and capacity in
PUB/MH 1-34 a) Attachment 1 and MIPUG/MH I-12 b) (the “Marginal Values

and Levelized Costs”);

o natural gas price and electricity price forecast information in PUB/MH 1-41 b),
CC/MH I-35 a), and PUB/MH 1-29 a) Attachment 1 (the “Gas and Electricity

Price Forecasts”);

o the wind procurement information in PUB/MH [-45 b) Attachment 1, PUB/MH I-
69 a-c), and PUB/MH 1-29 a) Attachment 1 (the “Wind Procurement

Information”); and

o the customer-specific information in MEED/MH [-5 f) Attachment 1 (the

“Customer-Specific Information) (together, the “Confidential Information™).

Manitoba Hydro seeks an Order denying the Consumers Coalition, MIPUG and MEED

access to the Confidential Information.

In the alternative, Manitoba Hydro requests that the Board deny intervener access to the
Confidential Information but also initiate a process whereby the Consumers Coalition,
MIPUG and MEED file with the Board a list of the analysis they wish to pursue with
respect to the Confidential Information that is within the scope of the interveners’
respective interventions and, to the extent the Board deems such analysis to be relevant to
and of value for the Board’s review of the IRP, it is conducted by the Board’s independent

expert consultant, Daymark Energy Advisors (“Daymark”). Manitoba Hydro has

292211.00016/321602024.4
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presented this alternative in more detail section VII below, and set out a proposed
procedural timetable in section IX below. This alternative would avoid the need to disclose
the Confidential Information to any other parties and provide any assistance to the Board

that is deemed necessary in the public interest.

11. Manitoba Hydro also seeks an interim order pursuant to section 47(2) and 45 of the Act
staying any disclosure, pending the determination of this application, of the Confidential
Information to the Consumers Coalition, MIPUG, and MEED. Once disclosure occurs, the
confidentiality interest cannot be fully restored and the resulting potential for harm cannot
be undone. As such, an interim order staying any disclosure is warranted in the

circumstances.

III. GROUNDS FOR RELIEF

12. Manitoba Hydro seeks review and variance of the Order on the basis of errors of fact, law

or jurisdiction, as follows:

o the Board made error of law by departing without justification from the Board’s
longstanding practice of denying intervener access to Manitoba Hydro’s
Confidential Information and failing to provide adequate reasons for its

determinations;

o the Board made a material factual error when it concluded that Manitoba Hydro’s
approved NDA and PRA process would adequately protect Manitoba Hydro’s
Confidential Information and correspondingly failed to consider the public interest
in protecting Manitoba Hydro and its ratepayers from the consequences of
disclosure of the Confidential Information to parties active in energy markets or of

inadvertent disclosure to the public; and

° the Board made an error of law when it concluded that the Confidential Information

was relevant to the scope of the interventions or the IRP review proceeding.

13. Manitoba Hydro submits that granting access to the Confidential Information is not in the

public interest based on a meaningful and reasonable assessment of the benefits of access

292211.00016/321602024.4
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compared to the potential harm and prejudice to Manitoba Hydro and its customers. As

such, the Order should be varied to deny interveners access to the Confidential Information.

IV.  FACTS AND PROCEDURAL HISTORY

14. On April 15, 2026, Manitoba Hydro filed its responses to Round 1 information requests
together with requests under Rules 37, 39 and 40 that certain limited categories of
commercially sensitive information be received and held in confidence by the Board and
by extension its consultant Daymark, to the exclusion of interveners.* The Board received
submissions from MIPUG? on April 17, 2026 and the Consumers Coalition® and MEED’
on April 20, 2026, with further submissions from MEED on April 21, 2026.% Among other
things, these submissions contained applications under section 42 of the Board’s Rules for
Practice and Procedure (“Rules”) for access to the Confidential Information. Manitoba
Hydro filed its response to the interveners’ applications on April 22, 2026,° opposing
disclosure to interveners, and the Consumers Coalition and MEED filed reply submissions
on April 23, 2026.'° The Board’s Order, which granted access to all categories of the

Confidential Information to interveners, was issued on April 30, 2026.

A.  MANITOBA HYDRO RESPONSES TO ROUND 1 INFORMATION
REQUESTS

15. In its Response to IRs, Manitoba Hydro explained, category by category, that the
Confidential Information was commercially sensitive, that public dissemination or

disclosure to energy industry participants could significantly prejudice Manitoba Hydro’s

4 Exhibit MH-07, Manitoba Hydro’s 2025 IRP Review — Manitoba Hydro Response to Round 1 Information Requests
(“Manitoba Hydro Response to IRs”).

5 Exhibit MIPUG-06, MIPUG Letter to PUB Reply re Commercially Sensitive Information (April 17, 2026),
(“MIPUG Motion™).

¢ Exhibit CC-08, Consumers Coalition letter to PUB re Round I Information Requests Responses (April 20, 2026),
(“Consumers Coalition Motion”).

" Exhibit MEED-09, Letter to PUB re Motion Round I IR Responses from Manitoba Hydro (April 20, 2026), (“MEED
Motion”).

8 Exhibit MEED-10, Letter to PUB re Additional Motion Request (April 21, 2026).

% Exhibit MH-08, Manitoba Hydro’s 2025 IRP & MNF Review — Response to Motions on Round 1 Information
Requests (“Manitoba Hydro Response to Motions”).

10 Exhibit CC-09, Consumers Coalition letter to PUB re Round I Information Requests - Incomplete and Confidential
Responses (April 23, 2026), (“Consumers Coalition Reply”); Letter to PUB re Motions Round I Information
Request Responses (April 23, 2026), (“MEED Reply”).
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competitive position or cause undue financial loss, and that prior Board orders have always
protected the same or similar information during other proceedings before the Board. The
Board has never provided interveners with access to certain of the same or similar
confidential information after properly assessing and weighing the potential irreparable
harm to Manitoba Hydro against any resulting benefit of doing so. Notwithstanding this
steadfast denial of access to this confidential information, interveners have been able to
fully participate in past proceedings before the Board by testing the evidence and advancing
their respective positions for consideration by the Board when discharging its public

interest mandate.

16. In that April 15, 2026 filing, Manitoba Hydro distinguished among the various categories
of Confidential Information, including with respect to Export Contracts,'! Marginal Values

13 Wind Procurement

and Levelized Costs,'> Gas and Electricity Price Forecasts,
Information, '* and Customer-Specific Information. Manitoba Hydro advised that certain
categories had historically been restricted to the Board and the Board’s independent expert
consultant only, while other categories might be provided on a limited basis in appropriate
circumstances. !> The Board retained Daymark to conduct an independent professional
assessment and assist interveners in assessing the IRP, and that work does not need to be

duplicated by independent intervener analysis of the Confidential Information. !¢

17.  Manitoba Hydro also cautioned that confidential information should not be input into a
generative Al program because, once entered into such a system, confidentiality could

effectively be lost permanently. !’

' Manitoba Hydro Response to IRs, p. 4.
12 Manitoba Hydro Response to IRs, pp. 4-5.
13 Manitoba Hydro Response to IRs, pp. 5-6.
14 Manitoba Hydro Response to IRs, pp. 6-7.
15 Manitoba Hydro Response to IRs, pp. 1-2.
16 Manitoba Hydro Response to IRs, p. 8.
17 Manitoba Hydro Response to IRs, p. 7.
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B. MANITOBA HYDRO RESPONSES TO INTERVENER MOTIONS FOR
ACCESS TO CONFIDENTIAL INFORMATION

18. On April 22, 2026, Manitoba Hydro filed its response to the intervener motions, ' opposing
disclosure of the Confidential Information to the Consumers Coalition, MEED and/or
MIPUG. Manitoba Hydro’s submissions addressed the commercial sensitivity of the
information, the insufficiency of disclosure protections, the existence of contractual
confidentiality obligations, the lack of Manitoba precedent for third-party disclosure of
certain categories, the risks associated with active and future procurement and negotiations,
and the practical impossibility of knowing when a breach has occurred and obtaining an

effective remedy after a disclosure breach if it were known to Manitoba Hydro.

i. Export Contract Provisions

19.  Manitoba Hydro objected to providing MIPUG and the Coalition with access to highly

? submitting that such

confidential information related to Export Contract Provisions,
disclosure would require Manitoba Hydro to notify counterparties and to use reasonable
efforts to prevent or limit disclosure, and would provide counterparties with the right to
seek remedies against Manitoba Hydro. There is no precedent for Manitoba Hydro
disclosing export contracts or their provisions, and no need for their regulatory review as
Daymark has already reviewed Manitoba Hydro’s export revenues and contract structures
and found them reasonable and well-supported. An NDA would not be a sufficient
condition of disclosure in the circumstances where a breach of an NDA would leave
Manitoba Hydro with no meaningful remedy—the resulting reputational harm, loss of
counterparty trust, and potential market impacts would result in unquantifiable damages,
and it would be unrealistic to recover such damages from interveners or their counsel who

typically have limited assets and minimal financial exposure.?’ In the circumstances where

neither intervener’s participation would be prejudiced in any way by not obtaining access

18 Manitoba Hydro’s 2025 IRP & MNF Review — Response to Motions on Round 1 Information Requests (“Manitoba
Hydro Response to Motions™).

19 This information is contained in the following confidential IRs: PUIB/MH I-26 b); CC/MH I-35 ¢); MIPUG/MH I-
17 k).

20 Manitoba Hydro Response to Motions, p. 20.
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to the provisions, Manitoba Hydro submitted that disclosure, even under an NDA, is not

worth the risk.

ii. Marginal Values and Price Forecast

With respect to Marginal Values and Levelized Costs,?! Manitoba Hydro articulated the
reasons why information on marginal values, levelized costs and electricity and natural gas
price forecasts is confidential. First, Manitoba Hydro evaluates opportunities to sell surplus
energy and import supply using the export price forecast and the marginal values of energy
and capacity derived from that forecast. Manitoba Hydro’s competitive and negotiating
positions would be harmed if this commercially sensitive information is released, as it
would reveal the company’s projections on the future price of power.?? Second, for over
25 years, the Board has considered it sufficient for Manitoba Hydro to provide only the
generation marginal value, which is a blended figure combining energy and capacity
marginal values, and it is unclear why this longstanding approach is inadequate and
disaggregated data is required. Third, the Board’s past practice has been to deny motions
to disclose detailed marginal values, with the Board accepting that marginal cost
components are commercially sensitive and should not be disclosed to interveners, even in
confidence. Fourth, Manitoba Hydro is currently conducting a competitive procurement
for wind energy and disclosure of the requested information could increase bid prices or
give certain proponents an unfair competitive advantage. And finally, Manitoba Hydro
emphasized that the information represents Manitoba Hydro’s “bottom line” in export and
sales evaluations, and the risk to Manitoba Hydro’s competitive position cannot be

mitigated solely by the use of an NDA.?

iii. Natural Gas Price and Electricity Price Forecasts

With respect to Gas and Electricity Price Forecasts,?* Manitoba Hydro submitted that these

forecasts should remain confidential and available only to the Board, which is supported

2 This information is contained in the following confidential IRs: PUB/MH I-34 a) Attachment 1; MIPUG/MH 1-12

22 Manitoba Hydro Response to Motions, p. 22.

23 Manitoba Hydro Response to Motions, p. 22.
24 This information is contained in the following confidential IRs: PUB/MH I-41 b); CC/MH I-35 a); and PUB/MH I-

29 a) Attachment 1.
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by past Board findings.?> As the Board has previously agreed, this type of information
warrants the highest level of protection as disclosure, even under NDAs, could damage
Manitoba Hydro’s competitive position and export sale negotiations. Releasing energy
price forecasts would allow competitors or counterparties to anticipate or undermine

Manitoba Hydro’s pricing strategies, causing real harm.2¢

iv. Wind Procurement

With respect to Wind Procurement Information,?’” Manitoba Hydro submitted that it was
in the midst of an active procurement process for wind generation, and the cost of that
supply will depend on the bids that Manitoba Hydro receives through its competitive
procurement process. The disclosure of detailed costs and assumptions would weaken
Manitoba Hydro’s ability to negotiate the 30-year power purchase agreements by setting
proponents’ price expectations. Manitoba Hydro further submitted that these risks could
not be mitigated solely by an NDA, especially because interveners and their consultants
may be or become involved in the wind procurement process. In any event, the requested

information is not relevant to the scope of any intervener’s intervention.

V. Customer-Specific Information

With respect to confidential Customer-Specific Information in MEED/MH I-5 f),
Attachment 1, this information contains the names of individual customers and provides
information about the nature and location of these customers’ connection to the natural gas
distribution system. Manitoba Hydro objected to its disclosure to interveners on the basis
that the information is confidential, has no bearing on the matters at issue in this
proceeding, and is not relevant, appropriate or necessary for the purposes of the IRP

review. %’

25 Manitoba Hydro Response to Motions, p. 23.

26 Manitoba Hydro Response to Motions, p. 23.
27 This information is contained in the following confidential IRs: PUB/MH 1-45 b) Attachment 1; PUB/MH 1-69 a-

c); PUB/MH 1-29 a) Attachment 1.

28 Manitoba Hydro Response to Motions, p. 24.

2 Manitoba Hydro Response to Motions, p. 18.
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C. THE BOARD’S DECISION

The Board issued the Order on April 30, 2026. In section 3.2, the Board found that
Manitoba Hydro’s requests for confidential treatment met the requirements of Rules 37
and 39 and approved confidential treatment for the relevant portions of the information
request responses. The Board went on to grant access to the Confidential Information that
Manitoba Hydro had opposed disclosing. The challenged findings are found in sections
43.1,4.4.1,4.5.1 and 4.6.1 of the Order.

In section 4.3.1, the Board granted the Consumers Coalition and MIPUG access to the
Export Contract Provisions, finding that it was relevant to the scope of their approved
interventions and that the use of Manitoba Hydro’s approved NDA adequately mitigates

the risk of disclosure.

In section 4.4.1, the Board granted the Consumers Coalition and MIPUG access to the
Marginal Values and Levelized Costs, after noting Manitoba Hydro’s reliance on a
previous order of the Board that declined to grant interveners access to similar
information,*® but concluding only that the information was relevant to the approved

Interventions.

In section 4.5.1, the Board granted the Consumers Coalition and MIPUG access to Gas and
Electricity Price Forecasts information, stating only that intervener access “will assist the

Board.”

In section 4.6.1, the Board granted the Consumers Coalition’s and MIPUG’s requests for
access to Wind Procurement Information, holding that the information was relevant to the
interventions and that Manitoba Hydro’s NDA and PRA process would adequately protect

Manitoba Hydro’s confidential information.

In section 4.7.1, the Board granted MEED’s request for access to the confidential
Customer-Specific Information in MEED/MH I-5 f) Attachment 1, stating that “the Board

finds that the information at issue is relevant to this proceeding”.

30 Board Order 112/17.
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LAW
Manitoba Hydro brings this application pursuant to subsection 44(3) of the Act and Rule
58 of the Rules.

Subsection 44(3) of the Act provides:

44(3) Varying order

The board may review, rescind, change, alter, or vary any decision or order
made by it.

Rule 58(1) provides that the Board may review and vary an order where it is satisfied that:
(a) there has been an error in fact, law, or jurisdiction;

(b) there have been new facts or a change in circumstances; or

(©) the order is no longer in the public interest.

This application engages the first branch of Rule 58(1). Manitoba Hydro submits that the
Order contains errors of law and fact and that, in light of those errors, the Order is not

consistent with the public interest.

While the Board retains broad statutory powers to review and vary its previous decisions,
its decisions must nonetheless be reasonable within the meaning articulated by the Supreme

Court of Canada in Vavilov.>!

Section 43(1) of the Rules provides that a party to a hearing in which confidential
information has been filed may apply to the Board for an order granting it access to that
information. Section 43(4) sets out that when the Board is faced with such a request it may
approve the request in full or in part, deny the request, or approve the request subject to

conditions it considers to be appropriate.

Where a decision engages the treatment of confidential information, Manitoba Hydro

submits that the Board is required to apply its Rules in a manner that reflects the underlying

312019 SCC 65.
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public interest. In Manitoba Hydro’s submission, that public interest requires a balancing

of:
o the benefit of disclosure, including its relevance and utility to the proceeding; and

o the potential harm and prejudice arising from disclosure, including commercial
harm, contractual impacts, and the risk of inadvertent or uncontrolled

dissemination.

The Board must engage in a meaningful weighing of the competing interests and explain

why disclosure is justified notwithstanding the identified risks.

Where, as here, the information is highly commercially sensitive and the consequences of
disclosure are significant and effectively irreversible, the public interest analysis requires
particular care. Once highly commercially sensitive information is known to any parties
outside of Manitoba Hydro, it is impossible to be unknown. Furthermore, once highly
commercially sensitive information is disseminated beyond a limited and controlled
context, the ability to prevent further disclosure or to remedy the resulting harm is
substantially diminished. The potential impacts of such disclosure are significantly higher
costs for Manitoba Hydro that will adversely impact customers in the form of higher rates

for many years.

ARGUMENT

Manitoba Hydro submits that the Board’s errors of law and fact in the Order render the
resulting decision to grant access to the Confidential Information unreasonable and that,
when the correct law and factual context is considered, the Board should follow its long-
standing practice and determine that it is in the public interest to deny access to the

Confidential Information.

A. THE BOARD FAILED TO FOLLOW THE BOARD’S LONGSTANDING
PRACTICE WITHOUT JUSTIFICATION AND FAILED TO PROVIDE
ADEQUATE REASONS

Manitoba Hydro respectfully submits that the Board erred in departing from its

longstanding practice of denying intervener access to substantially similar confidential

292211.00016/321602024.4
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information and further erred by failing to provide any justification for that departure or
providing adequate reasons for its decision. Especially in the circumstances where the
impact of its decision has serious and irreparable consequences, which were brought to the
attention of the Board by Manitoba Hydro, the Board was required to carefully weigh the
desire for disclosure with the public’s interest in protecting confidentiality, and it owed an
explanation to the public for departing from the protections it has correctly applied in the

past.

i. The Board Departed from Longstanding Practice without Justification

Whether a decision is consistent with an administrative body’s past decisions or practices
bears on whether that decision is reasonable.?? A decision that fails to justify a departure

from past decisions or practices is unreasonable. *?

While administrative decision makers are not bound by their previous decisions in the same
sense that courts are bound by the principle of stare decisis, the Supreme Court of Canada
in Vavilov has emphasized the importance of consistency in an administrative body’s

decisions:

[129] Administrative decision makers are not bound by their previous
decisions in the same sense that courts are bound by stare decisis. As this
Court noted in Domtar, “a lack of unanimity is the price to pay for the
decision- making freedom and independence” given to administrative
decision makers, and the mere fact that some conflict exists among an
administrative body’s decisions does not threaten the rule of law: p. 800.
Nevertheless, administrative decision makers and reviewing courts alike
must be concerned with the general consistency of administrative decisions.
Those affected by administrative decisions are entitled to expect that like
cases will generally be treated alike and that outcomes will not depend
merely on the identity of the individual decision maker — expectations that
do not evaporate simply because the parties are not before a judge.

[Emphasis added]

32 Vavilov at para. 131.

33 Vavilov at para. 131.
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43. Moreover, in Vavilov, the Supreme Court held that consistency with an administrative
body’s past decisions is a relevant constraint on reasonableness review and that the decision

maker bears the burden of justifying a departure from its longstanding practices:

[131] Whether a particular decision is consistent with the administrative
body’s past decisions is also a constraint that the reviewing court should
consider when determining whether an administrative decision is
reasonable. Where a decision maker does depart from longstanding
practices or established internal authority, it bears the justificatory burden
of explaining that departure in its reasons. If the decision maker does not
satisfy this burden, the decision will be unreasonable. In this sense, the
legitimate expectations of the parties help to determine both whether

reasons are required and what those reasons must explain: Baker, at para.
26.

44.  The Board’s long-standing practice in the present case has been to deny interveners access
to the categories of Confidential Information to which the Board granted access in the
Order. Where the Confidential Information would be of assistance to the Board’s review,
the Board has ordered that the information be received only by the Board’s independent
expert consultant, whose role is “to assist the board in testing the evidence presented”.**

This long-standing practice is exemplified by the following Board Orders: >’

o Orders 141/25 and 43/26 in Manitoba Hydro’s 2026-2028 General Rate
Application (“GRA”) Proceeding: the Board ruled that there would be no
intervener access to information respecting price forecast and revenue projections,
wind procurement revenue, and export contracts, noting in Order 141/25 that “the
proposed redactions that are being accepted by the Board are consistent with similar
information that has been routinely accepted as confidential in prior Board
hearings. The public interest in protecting the confidentiality of this information

outweighs the desire for the information to be made public, as the public interest

34 Rule 14(2) of the Board’s Rules.

35 We note that the Board also held Manitoba Hydro’s commercially sensitive information respecting export contracts
and export price forecasts confidential from interveners in Manitoba Hydro’s 2019/20 Electric General Rate
Application, although no formal Board order was published.
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would likely be harmed if there was disclosure of Manitoba Hydro’s confidential

information.” 3¢

o Order 130/22 in Manitoba Hydro’s 2023/24 and 2024/25 GRA Proceeding: the
Board ruled that there would be no intervener access to information respecting an
export contract (including capacity revenue and energy revenue) and Manitoba
Hydro’s export price forecast, noting that “disclosure of the information could harm
Manitoba Hydro’s competitive position in the marketplace”, and that the Board
“consider whether, and to what extent, an independent expert consultant should be
retained to review CSI filed in this proceeding and provide a report on the public
record.”3” The Board later hired Daymark Energy Advisors as independent expert

consultant to the Board, who received the information on the Board’s behalf.

o Order 77/19 in Centra Gas’s 2019/20 GRA Proceeding: in response to an
application from an intervener for access to information previously determined by
the Board to be confidential, the Board found that intervener access to certain
categories of commercially sensitive information should not be granted, even if that
information is only provided to the intervener’s lawyer and consultants. With
respect to all categories of confidential information, the Board held that “under no
circumstances are the individual members of IGU to be granted access to any

confidential information” [emphasis added].*®

o Order 112/17 in Manitoba Hydro’s 2017/18 and 2017/19 GRA Proceeding
(Export Power Contracts): the Board ruled that information respecting export
power contracts would “be received by the Board and Board-retained Independent
Expert Consultant in confidence . . . The Board has determined that no further

access will be granted.”*’

36 Order 141/25, November 10, 2025, p. 6; Order 43/26, March 19, 2026, p. 276.
37 Order 130/22, December 8, 2022, p. 24.

38 Order 77/19, June 4, 2019, p. 7.

39 Order 112/17, October 24, 2017, p. 10.
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o The Board accepted that NDAs were not sufficient to protect against the risk of
disclosure beyond the Board and the Board-retained expert: “Long-term export
sales contracts include confidentiality provisions, the breach of which could result
in financial penalty to Manitoba Hydro. Manitoba Hydro has received consent to
disclose the information only to the Board and by extension the Board-retained
Independent Expert Consultant. The Board accepts Manitoba Hydro’s submission
that disclosure beyond this, even on the condition of confidentiality agreements,

could result in financial loss to Manitoba Hydro.”*°

o In addition to emphasizing the risk of significant harm to Manitoba Hydro’s
existing export contract terms and competitive position in future sales negotiations,
and noting the ability of parties to reverse-engineer pricing information using other
information in the public domain and the fact that Manitoba Hydro has consistently
treated the information as confidential and sought confidential treatment in past
proceedings, the Board highlighted that the involvement of its independent expert
consultants would mitigate any concerns arising from confidential treatment of the
information: “Given the degree of potential harm to Manitoba Hydro if the
information is filed on the public record, Manitoba Hydro’s interest in
confidentiality outweighs the public interest in disclosure, given the availability of
aggregated information to facilitate analysis by Interveners. The confidential
information will also be received by the Board-retained Independent Expert
Consultants, who will file a public report. Parties to the proceeding will have the
opportunity to pose information requests on the Independent Expert Consultant
report and to cross-examine the Independent Expert Consultant during the oral

hearing.”*!

o Order 112/17 in Manitoba Hydro’s 2017/18 and 2017/19 GRA Proceeding
(Export Price Forecasts): the Board ruled that information respecting Manitoba

Hydro’s export price forecasts would be received in confidence by the Board and

40 Order 112/17, October 24, 2017, p. 10.
41 Order 112/17, October 24, 2017, p. 11.
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the Board-retained Independent Expert Consultant, accepting Manitoba Hydro’s
submissions that “disclosure beyond this, even on the condition of confidentiality
agreements, could result in financial loss to Manitoba Hydro.”*? The Board found
that disclosure of Manitoba’s export price forecast would “significantly harm
Manitoba Hydro’s competitive position and negatively impact export power sale
negotiations . . . This would limit Manitoba Hydro’s ability to negotiate export sales
agreements at values higher than Manitoba Hydro’s forecast values.” Access to the
confidential information by the Board-retained expert consultant would balance the
public interest in disclosure with the risk to Manitoba Hydro and, by extension, the

public interest in lower rates.

o Order 112/17 in Manitoba Hydro’s 2017/18 and 2017/19 GRA Proceeding
(Marginal Values): the Board ruled that Manitoba Hydro’s marginal value analysis
(e.g. derivation of all-in summer and winter marginal values) would be received in
confidence, with access only by its independent expert consultant, finding, “The
information in the response is derived from or closely related to the electricity

export price forecast, which the Board has accepted as confidential. . .”*

o Order 112/17 in Manitoba Hydro’s 2017/18 and 2017/19 GRA Proceeding
(Competitive Procurement and Contracting): the Board ruled that information
respecting competitive bid processes should be received by the Board and its
independent expert consultant only, determining that “There will be no further
disclosure to Interveners or on the public record. Disclosure of such proprietary
information would expose Manitoba Hydro to liability and significant harm in
future competitive bid processes, and the interest in confidentiality outweighs the

public interest in disclosure.”**

o Order 26/17 in Centra Gas’s 2015/16 Cost of Gas Application: the Board

accepted Centra’s report on its current Western Canadian gas supply contract in

4 Order 112/17, October 24, 2017, p. 13.
43 Order 112/17, October 24, 2017, p. 41.
4 Order 112/17, October 24, 2017, p. 22.
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confidence, and denied an intervener’s application to access the report on several
grounds. First, the intervener and its affiliates are counterparties to Centra’s
contracts, and “disclosure of the information could reasonably be expected to result
in undue financial loss to Centra and Centra’s ratepayers, and undue financial gain
to TCPL and other parties with whom Centra must negotiate contracts”. Putting the
information on the public record could also “result in Centra having to contract at
higher prices, with the burden of the additional cost passed on to Centra’s
ratepayers, and the corresponding financial gain benefitting TCPL and other
entities with whom Centra negotiates.” The Board found that the scope of potential
harm was significant due to the fact that the energy supply contract is the utility’s
“single most important commercial arrangement”. The Board concluded that the
public interest would be protected by confidentiality, because “As the costs of gas
flow through to the ratepayers, the financial health of the utility is also the financial
health of the ratepayers. The financial health of the utility and its ratepayers could
reasonably be expected to be harmed by disclosure due to the potential prejudice to
Centra’s ability to negotiate with commercial entities”.** It was also relevant that
Centra and the Board had consistently treated the type of information contained in
the report as confidential, which was consistent with the treatment of the same

information submitted in another regulatory proceeding.

45.  As demonstrated by the Board’s orders described above, which are only examples and are
not inclusive of all confidentiality orders made in similar circumstances, the Board has
repeatedly recognized the potential for serious harm from disclosure of the categories of
information at issue in this application, rejecting that an NDA would be sufficient
protection of the public interest in confidentiality, and ordered that disclosure be limited to
the Board and its independent expert consultant. At the core of these determinations is the
public interest, which, as described by the Manitoba Court of Appeal, takes into account
the interests of the utility’s ratepayers, and the financial health of the utility.*® As found by

the Board in its previous decisions, because the costs of energy flow through to ratepayers,

4 Order 26/17, pp. 17-20.

46 Consumers' Association of Canada (Man) Inc et al v. Manitoba Hydro, Electric Board, 2005 MBCA 55 [Manitoba
Hydro 2005] at para. 65.
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the financial health of the utility is also the financial health of the ratepayers. The financial
health of the utility and its ratepayers can reasonably be expected to be harmed by the
disclosure due to the potential for exposure to liability or financial penalty and serious
prejudice to Manitoba Hydro’s commercial interests, negotiating position, status as a

trusted counterparty, and competitive position in the market.

The Board has also repeatedly recognized the key role that its independent expert
consultant plays as a compromise between the public interest in testing the evidence put
forward by the utility and the public interest in keeping the information confidential to
prevent financial loss: “Parties can pose information requests to the Independent Expert
Consultant and cross-examine the Independent Expert Consultant in the public oral
hearing. This will allow for public confirmation and testing of the information.”*” Indeed,
Daymark is currently reviewing the IRP as part of its mandate to “provide an independent
professional assessment of Manitoba Hydro’s 2025 Integrated Resource Plan and assist the
[Board] and approved Interveners in assessing the plan.”*® Manitoba Hydro subject-matter
experts have engaged with Daymark in a year-long effort to assist the Board with review
and analysis of its information,* under the impression that Daymark’s involvement would
be leveraged to review and analyze confidential information for the Board, consistent with

past practice.

In the Order, the Board ignored its own past practices in adjudicating the confidentiality of
these categories of commercially sensitive information. It provided no reasons for
departing from the precedent set by its past Orders. The Order does not explain why
information the Board historically protected from dissemination beyond the Board and its
independent expert consultant should now be made available to interveners and numerous
consultants and legal counsel. Nor does the Order explain why the commercial and
contractual context identified by Manitoba Hydro justifies a different result in this

proceeding.

47 Order 112/17, p. 14.
48 Daymark IRP Terms of Reference, cited in Manitoba Hydro Response to IRs, p. 8; Manitoba Hydro Response to

Motions, p. 20.

49 Manitoba Hydro Response to Motions, p. 6.
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This absence of justification is particularly stark in sections 4.4.1 and 4.5.1. In section
4.4.1, after Manitoba Hydro pointed to Order 112/17 as prior authority denying intervener
access to similar information, the Board simply stated that the information was relevant
and granted access. In section 4.5.1, despite Manitoba Hydro’s reliance on Order 112/17
and its submission that the Board should follow its past practice, the Board said only that
access “will assist the Board.” Those brief conclusions do not explain the departure from

prior practice.

The same problem appears in section 4.3.1. Manitoba Hydro’s submissions explained that
the Export Contract Provisions were subject to contractual confidentiality obligations, that
counterparties might need to be notified if disclosure were ordered, that there was no
precedent in Manitoba for compelling disclosure of this type of information to third parties,
and that Daymark had previously reviewed the contract structures and found them
reasonable and well-supported. The Board’s answer was simply to assert relevance and to
conclude that the NDA mitigated risk. That is not a reasoned engagement with the record
and the Board’s past practice, where it has acknowledged the specific risk of financial
penalties arising from the disclosure of export sales contracts and the significant harm to
Manitoba Hydro’s competitive position and power sale negotiations, and ordered that there

would be no disclosure beyond the Board and its independent expert consultant.>°

The Board’s departure from its longstanding practice is especially striking at the present
time when Manitoba Hydro is actively discussing curtailment programs with its industrial
customers represented by MIPUG and is in the midst of active energy procurement
processes, where there is increasing frequency of interveners selling energy to Manitoba
Hydro. The Board provided no or insufficient reasons or analysis in the Order explaining
why, especially given this heightened risk to Manitoba Hydro and its ratepayers at this
time, that it was now acceptable and in the public interest to reverse course from the

Board’s well-established practice.

Manitoba Hydro had a reasonable expectation based on the Board’s longstanding practice

that the Board would protect the Confidential Information by refusing to grant access to

30 Order 112/17, pp. 10-14.
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interveners and, where the Confidential Information would be of assistance to the Board,
leveraging the review of its independent expert consultant who was retained for that
purpose. The Board failed to meet these expectations and failed to provide any reasonable

justification for not doing so.

Where a decision maker departs from longstanding practices or established internal
authority, it bears the justificatory burden of explaining that departure in its reasons. A
failure to do so renders the decision unreasonable. This was the case in Honey Fashions,
where the Federal Court of Appeal found that the decisions of an administrative decision
maker were unreasonable and lacked justification, transparency, and intelligibility because
they failed to provide an explanation as to why past practice was not followed, particularly

in light of the impact of the decisions on the respondent.>!

Courts have consistently
emphasized that is incumbent upon a decision maker to explain why a different result is

being reached from earlier decisions based on the same or very similar circumstances. >

Manitoba Hydro submits that there is no reasonable justification for departing from the
Board’s past practice, and access to the Confidential Information should be denied.
Therefore, Manitoba Hydro submits that the failure of the Board to provide a justification
for departing from its longstanding practice is an error of law, that the Order is thereby

unreasonable, and must be reviewed and varied by the Board.

ii. The Public Interest under Section 43 of The Public Utilities Board Act

The disclosure of confidential information in Board proceedings is governed by the
Board’s Rules, including Rules 37, 39 and 43, and must be exercised in a manner consistent
with the Board’s overarching obligation to act in the public interest. As held by the
Manitoba Court of Appeal, “public interest” takes into account “the interests of the utility’s
ratepayers, and the financial health of the utility. Together, and in the broadest

interpretation, these interests represent the general public interest.” >3

3! Canada (Attorney General) v. Honey Fashions Ltd., 2020 FCA 64 at para. 40.
52 Fodor v. Canada (Citizenship and Immigration), 2020 FC 218.
53 Manitoba Hydro 2005 at para. 65.
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Rules 37 and 39 establish the framework for receiving and holding information in
confidence. Where information is shown to be commercially sensitive, subject to
confidentiality obligations, or otherwise capable of causing harm if disclosed, the Board

may determine that it should not be placed on the public record.

Where a party seeks access to that information notwithstanding its confidential status, the
Board must undertake an analysis under Rule 43, grounded in the public interest. In
Manitoba Hydro’s submission, that analysis requires the Board to balance two competing

considerations:

o the value of disclosure, including the extent to which access is necessary or

materially assists an intervener in advancing its participation in the proceeding; and

o the risk of harm arising from disclosure, including commercial prejudice,
contractual impacts, and the risk of inadvertent or uncontrolled dissemination of

the information.

The public interest is not served by disclosure for its own sake. The Board must assess
whether the specific disclosure sought is necessary, provides value to the Board and would

serve the public interest in light of the issues in the proceeding.

Conversely, the potential harm from disclosure must be assessed. Where information is
highly commercially sensitive, reflects strategic or proprietary analysis, or is subject to
third-party confidentiality obligations, the risk of harm from disclosure may be significant.
Those risks include not only deliberate misuse, but also the risk of disclosure to a party that
has a conflicting commercial or other interest in the information and the risk of accidental
or inadvertent disclosure, which may occur through routine handling of documents in a

modern digital environment.

Importantly, the Board must consider not only the likelthood of harm, but also the
consequences if disclosure occurs. Where the harm flowing from disclosure is serious and
effectively irreversible, such as the loss of commercial advantage, damage to contractual
relationships, or disclosure of proprietary information, the weight of that factor is

correspondingly greater in the public interest analysis.
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The existence of protective measures, such as non-disclosure agreements or screening
processes, does not resolve the analysis. Such measures may mitigate risk to some limited
degree for less commercially sensitive information, but they do not eliminate risk. In
particular, they do not mitigate the risk of accidental or inadvertent disclosure or disclosure
to a party with a conflicting commercial interest. The Board must therefore consider
whether the residual risk, when weighed against the benefit of disclosure, is acceptable in
the public interest. Historically, the Board has recognized that the risk of disclosure beyond
its independent expert consultant is not acceptable. Manitoba Hydro has been working with
the Board’s consultant Daymark in the IRP proceeding since April 2025, and has no
objections to Daymark reviewing and analyzing the Confidential Information to the extent
that the Board finds such efforts to be of assistance. Daymark’s participation achieves a
balance between the public interest in disclosure and the public interest in confidentiality,
as it allows the information to be disclosed only to recipients who: (1) already have the
necessary technical context from Manitoba Hydro subject-matter experts; (2) are poised to
discern what information and analysis would be of assistance to the Board’s understanding
of the issues in the IRP; (3) are not and are unlikely to become commercially conflicted;
(3) have a long track record and adequate protections in place to protect utility confidential
information; and (4) are the minimum number of recipients practicable to both assist the

Board and limit the risk of inadvertent disclosure.

Manitoba Hydro submits that the Board’s exercise of discretion under Rule 43 must reflect

a meaningful application of this balancing framework.

iii. Board’s Reasons Do Not Reflect a Consideration of Relevant Factors in
the Public Interest

In Canadian administrative law, when an administrative body is required to give reasons,
those reasons must do more than simply announce the outcome: they must explain the
rationale in a transparent and intelligible way so that the affected parties and a reviewing
court can understand why the decision was made and whether the result is justified in light
of the law and the facts. The leading authority is Vavilov, where the Supreme Court of

Canada held that reasons are the “primary mechanism” by which administrative decision-
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makers show that their decisions are reasonable>* and emphasized the need for a broader

“culture of justification” in the exercise of delegated public power.>>

63.  Manitoba Hydro submits that, in the present case, the Board’s reasons are inadequate as
they do not provide rationale for the decision in a transparent and intelligible way such that
Manitoba Hydro can understand why the decision was made and whether the result is
justified in light of the law and the facts. In particular, the Order does not demonstrate a
weighing of the competing public interest considerations, does not address the magnitude
and irreversibility of the risks of harm to customers identified by Manitoba Hydro, and
does not explain why disclosure beyond the Board and its independent expert consultant
was justified notwithstanding those risks. As a result, the Board failed to apply the legal
test governing disclosure of confidential information, and the Order contains an error of

law warranting review and variance.

64. The Board reached its conclusions variously on determinations that the NDA and PRA
process adequately protected the Confidential Information, that the information was
relevant to the interventions, or would assist the Board. However, this does not reflect a

weighing of the public interest:

o Relevance is not determinative. The conclusion that the information is relevant to
the proceeding or the intervention of a particular intervener, is not determinative of
the public interest and does not reflect a reasonable consideration of relevant factors
in the public interest. Even if the information is relevant to the intervention, it may
add little or no value to the intervention, and the potential harm from inadvertent or

other disclosure outweighs any such value.

° Assistance to the Board is not determinative. The conclusion that it would assist
the Board for the information to be shared with an intervener is also not
determinative of the public interest and does not reflect a reasonable consideration

of relevant factors in the public interest. It may assist the Board to some degree, but

3 Vavilov at para. 81.

35 Vavilov at para. 2.
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what that degree of assistance is must be considered and weighed against the risk
and potential harm to Manitoba Hydro and its customers. These risks are significant
and outweigh any degree of assistance to the Board. Further, the Board must
balance alternatives to broader dissemination of confidential information, such as
ordering that the information be received by the Board through a different avenue,
such as by the Board’s independent expert consultant, which in the circumstances
is a reasonable solution to providing the Board with information that would assist

it, while still protecting the public interest in confidentiality.

o Confidentiality protections are not determinative. Similarly, the determination
that the NDA and PRA process adequately protected the Confidential Information,
which Manitoba Hydro also submits is an error of fact, is not determinative of the
public interest and does not reflect a reasonable consideration of relevant factors in
the public interest. Even if the information is “protected” to a degree, this does not
consider the low value of granting access and the potential for significant harm if
the protection fails. As discussed below, the NDA and PRA process provide
minimal protection, do not provide any remedy in the case of disclosure, and there
is little to no value in granting access to the Confidential Information. The Board’s
reasons ignore the reality that NDAs are not entered into at organizational, firm or
consultancy level—most of the individuals who execute NDAs work as members
of larger organizations where many individuals share documents, document
management systems, and cloud-based storage systems. Manitoba Hydro has no
control over or ability to audit the strength of the parties’ information security
controls, exposing Manitoba Hydro, and by extension its customers, to
indeterminate risk to an indeterminate audience. In these circumstances, the public

interest is in refusing to grant access to interveners.

65. The reasons in the Order also fail to address the various other factors that impact the public

interest as identified by Manitoba Hydro:

° Failure to consider risk of accidental or inadvertent disclosure. Manitoba

Hydro’s evidence was clear that the primary risk is not deliberate misuse, but
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accidental, inadvertent, or uncontrolled disclosure.>® This includes risks arising
from routine document handling such as misdirected emails, improper redactions,
cloud synchronization, metadata exposure, or screen sharing. Manitoba Hydro
further submitted that these risks increase materially as confidential information is
disseminated beyond the Board and its retained expert.>’” The Order did not address

these risks.

o Failure to consider artificial intelligence and technological disclosure risks.
Manitoba Hydro expressly cautioned that confidential information should not be
input into generative Al systems because confidentiality may be permanently lost.®

The Order did not consider this or any other risk associated with modern digital

systems, including data storage, reuse and third-party disclosure.

o Failure to consider the irreversible nature of disclosure. Manitoba Hydro
submitted that once confidential information is disclosed, it cannot be restored to a
confidential state and any resulting harm cannot be undone.* This was a central
element of Manitoba Hydro’s submissions. The Order did not assess the irreversible

nature of potential harm.

o Failure to consider commercial and competitive harm. Manitoba Hydro
submitted that disclosure would undermine its competitive and negotiating position
by revealing pricing strategies, commercial assumptions, and internal
evaluations.®® This could result in lost revenue, reduced margins, and long-term
cost impacts for ratepayers. The Order did not meaningfully engage with these

commercial risks.

o Failure to consider contractual confidentiality obligations. Manitoba Hydro

submitted that certain information, including export contract provisions and

36 Manitoba Hydro Response to IRs, p. 2.

57 Manitoba Hydro Response to Motions on IRs, p. 19.

8 Manitoba Hydro Response to IRs, p. 7.

3 Manitoba Hydro Response to IRs, p. 2; Manitoba Hydro Response to Motions, p. 20.

0 Manitoba Hydro Response to IRs, pp. 3, 5-6; Manitoba Hydro Response to Motions, p. 22.
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forecast data, is subject to contractual confidentiality obligations and may trigger
notice requirements or contractual consequences if disclosed.®! Manitoba Hydro
also identified the risk of reputational harm and damage to counterparty

relationships. These risks were not addressed in the Order.

o Failure to consider impacts on active procurement processes. Manitoba Hydro
submitted that disclosure of wind procurement information could prejudice
ongoing procurement processes, anchor bid expectations, and impair Manitoba
Hydro’s ability to negotiate favourable terms, ultimately increasing costs to

ratepayers. ® The Order did not consider these procurement-related risks.

o Failure to consider risk of misuse or misinterpretation. Manitoba Hydro
submitted that the information was not created for external use, contains technical
nuance, and requires expert interpretation. Without appropriate context, the data is
not probative, and may be misunderstood or misused.® The Order does not reflect
any consideration of these risks, nor the inevitable impact to the procedural
timetable that the Order will necessitate by requiring Manitoba Hydro to educate
interveners on the technical information that it has been ordered to disclose,
duplicating the efforts it has already undertaken with the Board’s independent
expert consultant Daymark, who is already familiar with the context and data at

issue.®*

o Failure to consider availability of less intrusive alternatives. Manitoba Hydro
submitted that aggregated or summarized data could meet the needs of interveners
without exposing highly sensitive granular information.®> The Order does not

consider whether such alternatives could address intervener needs, nor does it

6! Manitoba Hydro Response to IRs, pp. 4, 5-6; Manitoba Hydro Response to Motions, p. 20.
62 Manitoba Hydro Response to IRs, p. 6; Manitoba Hydro Response to Motions, p. 24.

3 Manitoba Hydro Response to IRs, pp. 6, 8.

% Manitoba Hydro Response to IRs, pp. 2, 8; Manitoba Hydro Response to Motions, p. 20.
%5 Manitoba Hydro Response to IRs, pp. 3-5; Manitoba Hydro Response to Motions, p. 21.
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address why the provision of the granular information to Daymark® would be

insufficient to assist the Board.

o Failure to consider limitations of an NDA. Manitoba Hydro submitted that an
NDA does not prevent harm, and provides no meaningful remedy if the NDA is
breached. Notwithstanding Manitoba Hydro’s significant exposure to financial
harm by such a breach, it would not realistically be able to recover damages from
interveners or their counsel who typically have limited assets and minimal financial

exposure.%” The Order did not assess these limitations.

o Failure to consider industry structure and contracting relationships. Manitoba
Hydro submitted that intervening parties and their consultants may be, or may
become, counterparties in ongoing procurement or other contracting processes. 3
The Manitoba energy sector involves a relatively small community of participants,
where counsel and consultants frequently act in different roles in future proceedings
or commercial matters. This increases the risk of indirect disclosure or misuse. The

Order did not consider this practical reality.

o Failure to consider impact on third-party confidential information. Manitoba
Hydro submitted that certain categories of information, including customer-specific
information and proprietary third-party analysis, contain confidential third-party
data. Disclosure would impact third-party interests, privacy expectations and the
ability for Manitoba Hydro to contract for future third-party services.® The Board

reasons do not reflect any consideration of these impacts.

o Failure to consider lack of effective remedy. Manitoba Hydro submitted that any

harm arising from disclosure would be unquantifiable and not realistically

% Manitoba Hydro Response to IRs, pp. 2, 8; Manitoba Hydro Response to Motions, p. 20.

7 Manitoba Hydro Response to Motions, pp. 20-24.

% Manitoba Hydro Response to Motions, p. 24.

 Manitoba Hydro Response to IRs, p. 5 and Attachment 1 (p. 10-11); Manitoba Hydro Response to Motions, p. 13.
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recoverable through legal or contractual remedies. ’* The Order did not address the

absence of meaningful remedies.

These unaddressed risks were central to Manitoba Hydro’s submissions and go directly to
the public interest. The Board’s failure to engage with them demonstrates that it did not
conduct the required balancing analysis to determine the public interest. The Board’s Order
in this case does not purport to make determinations in the public interest and, in Manitoba
Hydro’s submission, fails to do so. Manitoba Hydro respectfully submits that this

constitutes an error of law and that the Order must therefore be reviewed and varied.

B. THE BOARD ERRED IN GRANTING ACCESS TO EXPORT
CONTRACT PROVISIONS

Manitoba Hydro respectfully submits that the Board erred in fact and law where, in section
4.3.1, it granted the Consumers Coalition and MIPUG access to the Export Contract
Provisions based on the erroneous findings that the information was relevant to the scope
of approved interventions and that the use of Manitoba Hydro’s approved NDA adequately

mitigates the risk of disclosure.

i. Significant Harm to Ratepayers Due to Disclosure

First, Manitoba Hydro submits that the Board erred by not addressing the real harm to
Manitoba Hydro and its customers if the Export Contract Provisions were disclosed to
parties with a commercial interest in the information or inadvertently disclosed to the
public. The potential for irreparable economic harm from the disclosure of the Export
Contract Provisions is central to the Board’s mandate and should be its central concern
when weighing whether to grant access to the information. This was the view of the

Manitoba Court of Appeal !

in its decision granting leave to appeal a previous order of the
Board to disclose export contracts. Hamilton J.A., speaking for the Court, stated at para.

92: “I accept that the crucial consideration must be the potential for irreparable harm to

70 Manitoba Hydro Response to IRs, p. 2; Manitoba Hydro Response to Motions, p. 20.
" Manitoba Hydro 2005.
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Hydro and negative economic impact for Manitoba that may flow from the disclosure of

the export contracts.” 7

The scale of the risk is high—potential losses in the hundreds of millions of
dollars. Manitoba Hydro exports electricity to over 30 electric utilities through its
participation in four wholesale markets in Canada and the mid-western United States. As
Manitoba Hydro has submitted, the disclosure of the Export Contract Provisions could
harm Manitoba Hydro’s business and other financial interests and, ultimately, ratepayers.

Disclosure of the Export Contract Provisions would reveal:

o how Manitoba Hydro prices its export term sheets and sales export contracts with

respect to capacity and energy;

° the treatment of environmental attributes;

° the treatment of adverse flow conditions;

o the treatment of escalators and their triggers;

o which party is required to purchase replacement power;

o curtailment triggers, thresholds, order of priority and consequences;
o force majeure terms; and

o the differences between the export contracts.

The Export Contract Provisions contain financial information that is commercially
sensitive to both Manitoba Hydro and its counterparties. Compelling production of the
Export Contracts will be of concern to the counterparties and potential future
counterparties, resulting in real prejudice to Manitoba Hydro’s position in its ongoing

contractual relationships as well as future negotiations.

2 Manitoba Hydro-Electric Board v. Consumers’ Assn. of Canada (Manitoba) Inc, 2012 MBCA 1 at para. 82.
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The export contracts are not “cookie-cutter” contracts which only differ in price; each of
the export contracts is negotiated fully with the respective counterparty. Disclosure of the
terms of the export contracts would allow future counterparties a competitive advantage.
For example, disclosure of the Export Contract Provisions may help the parties with whom
Manitoba Hydro is negotiating to discern the cost of production of Manitoba Hydro’s

generating units which will undercut the market price Manitoba Hydro hopes to achieve.

Even within Manitoba Hydro, export contracts are only disclosed to a very limited number

of key employees and only on a need-to-know basis.

The production of the Export Contract Provisions to the Consumers Coalition and MIPUG
per the Order will diminish the expectation of confidentiality that Manitoba Hydro’s
counterparties and potential counterparties have when negotiating such agreements.
Further, the disclosure of information that is commercially sensitive to the counterparties
risks alienating existing and future counterparties. Manitoba Hydro is required under these
contracts to inform its counterparties if it is compelled to disclose such information. The
Order itself also signals to prospective counterparties that to contract with Manitoba Hydro
may mean divulging their commercially sensitive information to an unknown class of

recipients over which Manitoba Hydro has no control.

Therefore, the Order, if not reviewed and varied as requested in this application, is likely
to result in real prejudice to Manitoba Hydro’s position in its ongoing contractual
relationships with counterparties to its export contracts and is likely to harm Manitoba
Hydro’s ability to negotiate similar contracts either with those counterparties or with other

counterparties who may have interest in negotiating similar agreements.

If the Export Contract Provisions were to be disclosed intentionally or inadvertently to a
party with an adverse commercial interest in this information, or to the public generally,
Manitoba Hydro’s commercial position would be further and significantly prejudiced with

potentially all future counterparties which could have access to the information.

The irreparable harm that could be suffered by Manitoba Hydro and its ratepayers due to

the disclosure of the Export Contract Provisions is great due to the possible loss of
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future market opportunity and leverage, and could easily result in a loss in the hundreds of

millions of dollars.

In short, Manitoba Hydro reasonably expects that the disclosure of the Export Contract
Provisions will significantly harm Hydro’s bargaining position and cause financial loss to
Manitoba Hydro. This harm would ultimately lead to higher rates for customers. In the

words of Hamilton J.A., this must be “the crucial consideration” of the Board.

ii. NDA and PRA Process Do Not Adequately Protect the Export Contract
Provisions

Second, the Board erred when it concluded that Manitoba Hydro’s approved NDA and
PRA process would adequately protect Manitoba Hydro’s Confidential Information. This

conclusion cannot be reconciled with the evidentiary record or otherwise justified.

First, disclosure of the Export Contract Provisions to the Consumers Coalition and MIPUG
themselves would fail to protect the information or the potential for harm to Manitoba
Hydro and its customers. As discussed above, the fact that the Export Contract Provisions
would be disclosed to these parties would concern Manitoba Hydro’s counterparties,
reduce the expectations of confidentiality, and harm Manitoba Hydro’s commercial

position with future counterparties.

Further, Manitoba Hydro has no knowledge of the potential involvement of the consultants,
lawyers and members of these intervener groups in other businesses in connection with the
export market. MIPUG represents Manitoba companies that belong to the General Service
Large >100 kV class and the General Service Large 30-100 kV class of Manitoba Hydro
customers. Manitoba Hydro has received offers to purchase gas, electricity and renewable
energy attributes from companies who are eligible to be represented by MIPUG. Counsel
for MIPUG represents one such company. It is possible that members of MIPUG, their
advisors and counsel, could have now or in the future a commercial interest in the Export

Contract Provisions.

The Consumers Coalition represents the Manitoba Branch of the Consumers’ Association

of Canada, Harvest Manitoba, the Aboriginal Council of Winnipeg, and the Manitoba
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Seniors Equity Action Coalition. Manitoba Hydro has no awareness which specific
companies or individuals are represented by the Manitoba Branch of the Consumers’
Association of Canada, Harvest Manitoba, the Aboriginal Council of Winnipeg, and the

Manitoba Seniors Equity Action Coalition.

Manitoba Hydro is deeply concerned with disclosing the Export Contract Provisions to
individuals about whom Manitoba Hydro has so little information and who may
intentionally or unintentionally use or disclose the information to the detriment of the
financial interests of Manitoba Hydro and its customers. As noted above, simply the
knowledge that Manitoba Hydro may be subject to such disclosure orders is likely to harm

Manitoba Hydro’s bargaining position with counterparties.

Second, the NDA and PRA process can only be reasonably be expected to mitigate the risk
of deliberate disclosure or misuse by persons with malicious intent. The PRA process is
akin to a criminal record or security-status check that assesses whether an individual
presents an obvious background concern. The NDA imposes various legal obligations on

individuals to not misuse or disclose the confidential information.

However, the core risk is accidental, inadvertent, uncontrolled, or technologically-
facilitated disclosure, which the NDA and PRA process do not provide protection from.
Manitoba Hydro is not alleging that any intervener group, counsel, or consultant has any
ill-intent or is a criminal. Rather, the point is that the information at issue is exceptionally
sensitive and that there is a real risk of accidental or inadvertent disclosure that increases
as access to the information broadens. A background-screening process does nothing to
reduce those operational and technological risks. Similarly, an NDA may incent an
individual to not misuse the information, but it cannot prevent an accidental or inadvertent
disclosure. Further, individuals that come to know the Confidential Information cannot
“unknow” it, and could use that information to Manitoba Hydro’s disadvantage in future

negotiations or litigation adverse to Manitoba Hydro.

Inadvertent disclosures of confidential information often occur in regulatory proceedings.

The following are examples are from Alberta:
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o As indicated in Alberta Utilities Commission Decision 27854-D01-2023, the City
of Calgary, an intervener bound by a confidentiality undertaking, disclosed ATCO
Electric Ltd.’s confidential information on the public record twice, under the

mistaken belief that it was not confidential.”?

° As indicated in Alberta Utilities Commission Decision 28648-D01-2023, the
Consumers’ Coalition of Alberta, an intervener, improperly disclosed ENMAX
Energy Corporation’s confidential information on the public record after accessing

it pursuant to a confidentiality undertaking. ™

Today’s digital interconnected environment makes inadvertent disclosure an even greater
risk. Recently, this risk has been further heightened by artificial intelligence (“AI”).
Manitoba Hydro’s April 15, 2026 filing expressly warned that its confidential information
should not, in any circumstance, be input into a generative Al program because
confidentiality could thereby be lost permanently. This is not a hypothetical concern.
Publicly-available Al programs explicitly disclaim any responsibility to maintain the
confidentiality of information inputted into their systems and their terms of service provide
that any information submitted to the program will become the Al provider’s property for
their sole and unrestricted use.”® The Law Society of Manitoba’s April 2024 guidance’®
confirms that lawyers must approach generative Al with caution, maintain confidentiality,
understand product terms respecting the use of prompts and uploaded information, and
recognize that some Al tools may use inputted information for training purposes, may share
queries with third parties, or may lack adequate security to prevent inappropriate access to
confidential information. The guidance also emphasizes that confidentiality and privilege

may be lost if adequate protections are not in place.

73 Enforcement Staff of the Alberta Utilities Commission (Re), Decision 27854-D01-2023, at paras. 2-3, 12.

74 Enforcement Staff of the Alberta Utilities Commission (Re), Decision 28648-D01-2023, at paras. 2-8.

5 See, for example, ChatGPT Terms of Service, online at: https://chatbot.app/en/terms; Claude by Anthropic Terms

of Service, online at: https://chatbotapp.ai/terms.

76 Law Society of Manitoba, Generative Artificial Intelligence: Guidelines for Use in the Practice of Law (April 2024),

online at: https://educationcentre.lawsociety.mb.ca/wp-content/uploads/sites/2/2024/04/Generative-Artificial-
Intelligence-Guidelines-for-Use-in-the-Practice-of-Law.pdf.
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Further, the NDA offers no meaningful remedy for Manitoba Hydro and its customers if
there is a disclosure resulting in significant financial loss. If the Export Contract Provisions
were disclosed contrary to the NDA, the resulting harm would be immediate and
effectively irreparable: counterparties could lose trust, negotiations could be prejudiced,
procurement could be distorted, and Manitoba Hydro’s market position could be impaired.
The NDA does not prevent the harm from occurring in the first place and the prospect of

recovering large costs from individuals in this proceeding is doubtful.

The Board did not meaningfully address the disclosure risks. Its conclusion that the NDA
and PRA process are “adequate” does not explain how those measures protect against
accidental transmission, digital copying, access through cloud storage, improper local
storage, metadata exposure, screen captures, misdirected communications, or Al-assisted

leakage, or provide a meaningful remedy in the case of disclosure. In fact, they do not.

The Board’s finding of “adequate” protection therefore rests on a misunderstanding of the
nature of the harm Manitoba Hydro identified. Manitoba submitted that broadening access
of the Confidential Information materially increases the risk of accidental or inadvertent
disclosure and that the consequential harm, once disclosure occurs, cannot be practically

cured. That evidence was not addressed or rebutted in the Order.

Therefore, Manitoba Hydro submits that the Board materially erred in finding that the NDA

and PRA process adequately protect the export contract information.

iii. Value and Relevance of the Export Contract Provisions in this
Proceeding is Negligible

The Board provided no reasons for its conclusion that the export contract information was

relevant to the approved interventions of the Consumers Coalition or MIPUG, which

Manitoba Hydro submits is an error of law.

First, any evidence based on the Export Contract Provisions can have no bearing on the
IRP and issues before the Board in this proceeding. Manitoba Hydro’s export contracts
are governed by section 16 of The Manitoba Hydro Act, and the Public Utilities Board has

no jurisdiction to cancel export contracts.
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Manitoba Hydro has provided the Board with detailed evidence on its exports that is
available to inform its decision on the IRP. However, Manitoba Hydro submits that it is
simply implausible that the Board’s determinations in this proceeding on the IRP could

ever turn on the exact wording of Manitoba Hydro’s export contracts.

Second, given the commercially sensitive nature of the Export Contract Provisions,
Manitoba Hydro submits that the onus is on the Consumers Coalition and MIPUG to

demonstrate how the information is relevant to their interventions, which they failed to do.
The Consumers Coalition argues:

This information is necessary for the assessment of Manitoba Hydro’s
financial risk analysis undertaken by Morrison Park Advisors. Export
contract terms are critical to financial risk, since they create liabilities that
must be met. To undertake a thorough and useful assessment of Manitoba
Hydro’s financial risk, Morrison Park Advisors must understand liabilities
related to the terms of the export contracts.”’

However, contract termination scenarios are not a relevant risk factor. Manitoba Hydro
does not have the termination rights referred to in any of its export contracts in the IRP
recommended development plan timeframe. Accordingly, termination-related risks or
liabilities are not applicable and do not require further review. Manitoba Hydro models
these contracts as an obligation that is included in the total demand on the Manitoba Hydro
system and intends to serve these obligations to avoid significant loss of long-term revenue

and unquantifiable reputational damage.

MIPUG did not explain how the information is relevant to its intervention, but instead

submitted that it was “evident”, as follows:

MIPUG takes the position that it is evident that the information sought in
each of its IRs to Manitoba Hydro is relevant to MIPUG’s scope of work,
otherwise it would not have asked for them, and further is necessary in order
for MIPUG’s expert consultants to be able to properly carry out their scope
of work and present MIPUG’s case.”®

77 Consumers Coalition Motion, p. 9.

78 MIPUG Submission on Commercially Sensitive Information (“MIPUG Motion”), p. 3.
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Contrary to MIPUG, information related to expert contract provisions is not required for
an analysis related to resource requirements, accredited capacity additions or the
assessment of risk factors, as Mr. Bowman plans to do. Nor are they relevant to load
forecast scenarios and their related influence on dependable energy and firm capacity
requirements, as Mr. Friesen (a professional engineer) plans to examine. Mr. Friesen’s
scope “will be directed towards the related influence of climate action (electrification),
government policies, and corporate strategic plans for Manitoba Hydro and Efficiency
Manitoba” and consider energy efficiency and demand response programs, all of which do

not require information related to expert contract provisions.

In short, the scope of work for the Coalition’s and MIPUG’s consultants would not be
limited in any way by the absence of access to highly confidential Export Contract

Provisions.

iv. Risk to Ratepayers Far Outweighs any Benefits of Disclosure

Manitoba Hydro submits that the risk of financial harm to Manitoba Hydro and its
customers due the disclosure of the Export Contract Provisions far outweighs any possible
value to this proceeding by providing the Export Contract Provisions to the Consumers
Coalition and MIPUG. As the Board has previously stated, “the financial health of the
utility is also the financial health of the ratepayers”.’”” Manitoba Hydro’s submits that
financial harm to customers in the form of higher rates should be given the most weight in
the Board’s public interest analysis. The risk of financial harm in this instance is
significant, and this is risk is not removed by the existence of the NDA and PRA process.
The Board should therefore review and vary the Order to deny intervener access to the

Export Contract Provisions.

C. THE BOARD ERRED IN GRANTING ACCESS TO MARGINAL VALUES
AND LEVELIZED COSTS

Manitoba Hydro respectfully submits that the Boarded erred in fact and law where, in
section 4.4.1, the Board granted the Consumers Coalition and MIPUG access to Marginal

Values and Levelized Costs despite a previous order of the Board that declined to grant

7 Order 26/17, pp. 17-20.
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interveners access to similar information, *® and based on the erroneous conclusion that the
information was relevant to the approved interventions and adequately protected by the

approved NDA and PRA process.

i. NDA and PRA Process Do Not Adequately Protect the Information

102.  First, the Board made a material factual error when it concluded that Manitoba Hydro’s
approved NDA and PRA process would adequately protect the Marginal Values and
Levelized Costs information. This conclusion cannot be reconciled with the evidentiary

record or otherwise justified.

103.  As discussed above with respect to the Export Contract Provisions, the NDA and PRA

process:

o do not provide protection against providing information to members of the
Consumers Coalition and MIPUG who have a conflict of interest or commercial

interest in the information that is adverse to Manitoba Hydro;
o do not provide protection against accidental or inadvertent disclosure; and

o provide no effective remedy in the case that Manitoba Hydro suffers material

financial harm due to disclosure.

104. Similar to the Board’s consideration of Export Contract Provisions, Manitoba Hydro
submits that the crucial consideration of the Board should be the potential financial harm
to Manitoba Hydro and its customers due to the disclosure of the Marginal Values and
Levelized Costs. As Manitoba Hydro has submitted, it would experience significant harm
should the Marginal Values and Levelized Costs be disclosed publicly or to persons with
a commercial interest.3! This harm would be passed on to customers in the form of higher

rates.

8 Board Order 112/17.
81 Manitoba Hydro Response to IRs, pp. 4-5; Manitoba Hydro Response to Motions, pp. 21-22.
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105. The Marginal Values and Levelized Costs are commercially sensitive as they are derived
from Manitoba Hydro’s electricity price forecasts and reflect the minimum values at which
Manitoba Hydro is willing to sell surplus energy and capacity. The information facilitates
the back-calculation of Manitoba Hydro’s export price forecasts and negotiation
thresholds, and represents Manitoba Hydro’s “bottom line” in export and sales evaluations.
The Marginal Values and Levelized Costs would therefore provide significant insight into
the strategy behind Manitoba Hydro’s pricing, offers and how it conducts sales and
purchases of electricity. Particularly in its aggregated form, the information is beyond the
scope of what Manitoba Hydro has ever previously provided to a party who expressed

interest in the purchase or sale of wholesale gas or electricity.

106. Disclosure of the Marginal Values and Levelized Costs to the public or to persons with a
commercial interest would significantly impair Manitoba Hydro’s competitive position and
would materially harm Manitoba Hydro’s ability to negotiate terms, including pricing

terms, for the purchase of gas, electricity and renewable attributes from such companies.

107. As noted above, Manitoba Hydro is actively discussing curtailment programs with its
industrial customers represented by MIPUG and Manitoba Hydro has received offers to
purchase gas, electricity and renewable energy attributes from companies who are eligible
to be represented by MIPUG. Counsel for MIPUG represents one such company.
MIPUG’s consultant, Mr. Friesen, assists and negotiates the curtailable rate program on

behalf of MIPUG and individual members.

108. The Consumers Coalition represents the Manitoba Branch of the Consumers’ Association
of Canada, Harvest Manitoba, the Aboriginal Council of Winnipeg, and the Manitoba
Seniors Equity Action Coalition. Manitoba Hydro has no awareness which specific
companies or individuals are represented by these groups, and it is possible that they could
propose offers to Manitoba Hydro to purchase gas, electricity and renewable energy

attributes.

109. Any party who is privy to the Marginal Values and Levelized Costs would be able to
undercut Manitoba Hydro’s position: i) in negotiations for the purchase price to be paid by

Manitoba Hydro in the purchase of gas, electricity or renewable attributes; and ii) in the
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market in the future by predicting and undercutting the offers that Manitoba Hydro would
make. Furthermore, disclosure of marginal cost introduces a risk that curtailment program
design will be less cost-efficient, as it may constrain Manitoba Hydro’s ability to design
curtailment programs in a manner that minimizes overall costs for its customer. Manitoba
Hydro notes that the knowledge garnered from disclosure of the information cannot be
destroyed after the proceedings end. The conclusions that interveners make upon receiving

and reviewing the disclosed information are beyond Manitoba Hydro’s control or the scope

of the NDA.

Therefore, the NDA and PRA process do not adequately protect the Marginal Values and
Levelized Costs or protect Manitoba Hydro and its customers from the risk of significant

financial harm.

ii. Marginal Values and Levelized Costs are not Relevant to the
Interventions

Manitoba Hydro submits that the Board erred when it found that the Marginal Values and
Levelized Costs are relevant to the approved interventions of the Consumers Coalition and
MIPUG. The Board provided no reasons to explain the relevance. Manitoba Hydro submits
that there is no evidence that the Marginal Values and Levelized Costs are relevant to the

scope of the interventions and the Board’s decision was in error.

Given the commercially sensitive nature of this information, Manitoba Hydro submits that
the onus is on the Consumers Coalition and MIPUG to demonstrate how the information

is relevant to their interventions, which they failed to do.
The Consumers Coalition argued: %

This information is relevant and highly material to the Consumers Coalition’s
intervention, namely through the analysis being undertaken by Evolved Energy
Research and Morrison Park Advisors, as follows:

* Seasonal marginal values reveal how the model values different
resource types. As such, these values are essential to assessing whether
the IRP's resource selection reflects sound economics. An initial review

82

Consumers Coalition Motion, p. 10.
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of other responses suggests that access to marginal values will help
clarify how input assumptions influence the results in the IRP.

» Details with respect to the assumed values/costs underlying the IRP is
useful from a financial risk perspective, because it helps to uncover risks
that are obscured by the use of “average” values.

However, the Marginal Values and Levelized Costs are an output of system modelling, and
are not used within or during the 2025 IRP process for evaluation.®® Therefore, contrary to
the Coalition, the Marginal Values and Levelized Costs cannot be used to assess whether
the IRP’s resource section reflects sound economics, or help clarify input assumptions, or

provide details with respect to assumed values/costs underlying the IRP.

MIPUG did not explain how the information is relevant to its intervention but instead

submitted that it was “evident”. 8¢

Contrary to MIPUG, the Marginal Values and Levelized Costs are not required for an
analysis related to resource requirements, accredited capacity additions or the assessment
of risk factors, as Mr. Bowman plans to do. Nor are they relevant to load forecast scenarios
and their related influence on dependable energy and firm capacity requirements, as Mr.
Friesen (a professional engineer) plans to examine. Mr. Friesen’s scope “will be directed
towards the related influence of climate action (electrification), government policies, and
corporate strategic plans for Manitoba Hydro and Efficiency Manitoba” and consider
energy efficiency and demand response programs, all of which do not require the marginal

values at issue.

Manitoba Hydro submits that there is no evidence that the Marginal Values and Levelized
Costs are relevant to the scope of the interventions and therefore the Board’s decision was

1N error.

iii. Risk to Ratepayers Far Outweighs any Benefits of Disclosure

Manitoba Hydro submits that the risk of financial harm to Manitoba Hydro and its

customers due the disclosure of the Marginal Values and Levelized Costs far outweighs

83

84

Manitoba Hydro Response to Motions, p. 22.
MIPUG Motion, p. 3.
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any possible value to this proceeding of providing this information to the Consumers
Coalition and MIPUG. Manitoba Hydro submits that financial harm to customers in the
form of higher rates should be given the most weight in the Board’s public interest analysis.
The risk of financial harm is significant, and this is risk is not removed by the existence of
the NDA and PRA process. On the other hand, the value of providing the Marginal Values
and Levelized Costs to the interveners is negligible. The Board should therefore review

and vary the Order to deny access to this information.

119. Despite the information being of no apparent relevance to the issues before the Board for
determination in this proceeding, Manitoba Hydro submits that if the Board finds that its
understanding of the issues would benefit from the information, then it should be received

by the Board and its consultant Daymark only, consistent with the Board’s past practices.

D. THE BOARD ERRED IN GRANTING ACCESS TO GAS AND
ELECTRICITY PRICE FORECASTS

120. Manitoba Hydro respectfully submits that the Board erred in fact and law where, in section
4.5.1, the Board granted the Consumers Coalition and MIPUG access to the Gas and
Electricity Price Forecasts, stating only that intervener access “will assist the Board.” As
discussed above, that the disclosure of the information may assist the Board is not
determinative of the public interest as it does not reflect a weighing of the potential harm
of disclosure and, crucially, the potential financial harm to ratepayers. Nor does the
presence of an NDA and PRA process adequately protect Manitoba and its customers from

this potential harm.

i. Disclosure of Gas and Electricity Price Forecasts Could Cause
Substantial Financial Harm to Ratepayers

121.  First, Manitoba Hydro submits that the Board erred by not addressing the potential for
financial harm to Manitoba Hydro and its customers if the Gas and Electricity Price
Forecasts are disclosed to parties with a commercial interest in the information or
inadvertently to the public. As submitted above, the potential harm to ratepayers is central
to the Board’s mandate and should be its central concern when weighing whether granting

access to the confidential information is in the public interest.
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122. Manitoba Hydro’s Gas and Electricity Price Forecasts are commercially sensitive as they
incorporate proprietary third-party forecasts purchased under contractual confidentiality
obligations. The Gas and Electricity Price Forecasts inform Manitoba Hydro’s long-term

planning, financial modelling, and export contract negotiations.

123.  Disclosure of these forecasts, or information derived from them, would result in substantial
financial harm to both Manitoba Hydro and the forecast providers. Public disclosure would
signal Manitoba Hydro’s views regarding future market prices and materially weaken its
negotiating position. In addition, identifying forecast inputs or providers could enable third
parties to replicate Manitoba Hydro’s consensus forecasts, which could result in significant

financial consequences over the term of long-term contracts.

124.  Disclosure of the Gas and Electricity Price Forecasts to the public or individuals with a
commercial interest in it would enable competitors and counterparties to anticipate,
replicate, or undermine Manitoba Hydro’s pricing strategies, thereby eliminating the
competitive advantage achieved through expertise and negotiation. Such disclosure would
expose Manitoba Hydro to tangible economic harm, including lost revenue, diminished
margins, and impairment of its ability to negotiate favorable commercial terms. This

economic harm would impact customers in the form of higher rates.

il NDA and PRA Process Do Not Adequately Protect the Information

125.  Second, the Board made a material factual error when it concluded (implicitly) that
Manitoba Hydro’s approved NDA and PRA process would adequately protect the Gas and
Electricity Price Forecasts. This conclusion cannot be reconciled with the evidentiary

record or otherwise justified.
126.  Asdiscussed above with respect to Export Contract Provisions, the NDA and PRA process:

o do not provide protection against providing the information to members of or
advisors to the Consumers Coalition and MIPUG who have a conflict of interest or

commercial interest in the information;

o do not provide protection against accidental or inadvertent disclosure; and
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o provide no effective remedy in the case that Manitoba Hydro suffers material

financial harm due to disclosure.

There is an extraordinary commercial risk to Manitoba Hydro to disclose the Gas and
Electricity Price Forecasts, such that Manitoba Hydro would experience significant harm
should that information be disclosed. The Gas and Electricity Price Forecasts provide
significant insight into the strategy behind Manitoba Hydro’s and Centra’s pricing, offers
and how it conducts sales and purchases of electricity and gas. This information,
particularly in its aggregated form, is beyond the scope of what Manitoba Hydro has ever
previously provided to a party who expressed interest in the purchase or sale of wholesale

gas or electricity.

As noted above, Manitoba Hydro has received offers to purchase gas, electricity and
renewable energy attributes from companies who are eligible to be represented by MIPUG.

Counsel for MIPUG represents one such company.

Manitoba Hydro has no awareness which specific companies or individuals are represented
by the groups represented by the Consumers Coalition, and it is possible that they could
propose offers to Manitoba Hydro to purchase gas, electricity and renewable energy

attributes.

Disclosure of Manitoba Hydro's Gas and Electricity Price Forecasts would materially harm
Manitoba Hydro’s ability to negotiate terms, including pricing terms, for the purchase of

gas, electricity and renewable attributes from such companies.

Any party who is privy to Gas and Electricity Price Forecasts would be able to undercut
Manitoba Hydro’s position: i) in negotiations for the purchase price to be paid by Manitoba
Hydro in the purchase of gas, electricity or renewable attributes; and ii) in the market in
the future by predicting and undercutting the offers that Manitoba Hydro would make.
Further, the information and knowledge garnered from the Gas and Electricity Price
Forecasts cannot be destroyed after the proceedings end. The conclusions that interveners
make upon receiving and reviewing the disclosed information are beyond Manitoba

Hydro’s control or the scope of this confidentiality agreement.
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132.  Therefore, the NDA and PRA process do not adequately protect the Marginal Values and
Levelized Costs or protect Manitoba Hydro and its customers from the risk of significant

financial harm.

iii. Risk to Ratepayers Far Outweighs any Benefits of Disclosure

133.  Manitoba Hydro submits that the risk of financial harm to Manitoba Hydro and its
customers due the disclosure of the Gas and Electricity Price Forecasts far outweighs any
possible value to this proceeding by providing the information to the Consumers Coalition
and MIPUG. Manitoba Hydro submits that financial harm to customers in the form of
higher rates should be given the most weight in the Board’s public interest analysis. The
risk of financial harm is significant, and this is risk is not removed by the existence of the
NDA and PRA process. The Board should therefore review and vary the Order to deny

access to this information by interveners.

E. THE BOARD ERRED IN GRANTING ACCESS TO THE WIND
PROCUREMENT INFORMATION

134. Manitoba Hydro respectfully submits that the Board erred in fact and law where, in section
4.6.1, the Board granted the Consumers Coalition’s and MIPUG’s requests for access to
Wind Procurement Information, by holding that the information was relevant to the
interventions and that Manitoba Hydro’s NDA and PRA process would adequately protect

Manitoba Hydro’s confidential information.

i. NDA and PRA Process Do Not Adequately Protect the Wind
Procurement Information

135.  First, the Board made a material factual error when it concluded that Manitoba Hydro’s
approved NDA and PRA process would adequately protect the Wind Procurement
Information. This conclusion cannot be reconciled with the evidentiary record or otherwise

justified.

136.  As discussed above, the NDA and PRA processes:
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o do not provide protection against providing the information to members of the
Consumers Coalition and MIPUG who have a conflict of interest or commercial

interest in the information;

o do not provide protection against accidental or inadvertent disclosure; and

o provide no effective remedy in the case that Manitoba Hydro suffers material

financial harm due to disclosure.

137.  Asthe Board is aware, Manitoba Hydro is conducting a competitive procurement to award
power purchase agreements for up to 600 MW of wind energy (the “Wind Call for
Power”), consistent with the Government of Manitoba’s Affordable Energy Plan which
directs, amongst other things, that wind farms be majority Indigenous owned. The risk of
disclosure of the wind procurement information to individuals with a commercial interest
in the information is heightened by the small community of consultants and legal counsel
that work in the energy sector in Manitoba Hydro. Members, consultants or counsel for
MIPUG or the Consumers Coalition may be participating or could potentially participate,

either as a proponent or as an advisor, in the Wind Call for Power.

138.  Any party who is privy to Wind Procurement Information would be able to use such
information to gain a competitive advantage over other competing parties who have not
been provided access to such information or use such information to increase the bid prices
they submit to Manitoba Hydro. Even the appearance that parties participating in the
competitive procurement may have access, through their choice of counsel, advisors or
consultants, to such information could delay or impair a successful Wind Call for Power
procurement. Further, the information and knowledge garnered from the Wind
Procurement Information cannot be destroyed after the proceedings end. The conclusions
that interveners make upon receiving and reviewing the disclosed information are beyond

Manitoba Hydro’s control or the scope of this confidentiality agreement.

139.  Sharing of non-public details on the Wind Call for Power either to individuals with a
commercial interest in the information or inadvertently to the public would prejudice

Manitoba Hydro’s active procurement process. Revenue requirement impacts associated
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with the Wind Call for Power and estimated costs associated with wind power purchase
agreements are commercially sensitive information. Public disclosure of this information
would harm Manitoba Hydro by prejudicing its competitive position in the active
procurement process. This would lead to higher prices for wind, which would lead to

higher rates for customers for many years.

As Manitoba Hydro has submitted, the potential for adverse impacts to customers in the
form of higher rates should be the central concern of the Board. The NDA and PRA process

do not provide adequate protection for customers against risk of such impacts.

ii. Wind Procurement Information is not Relevant to the Interventions
and its Disclosure Would Not Add Value to this Proceeding

Manitoba Hydro submits that the Board erred when it found that the Wind Procurement
Information was relevant to the scope of the Consumers Coalition and MIPUG
interventions. The Board provided no reasons for how this information is relevant to the

interventions.

This Wind Procurement Information consists of revenue requirements impacts associated
with the Wind Call for Power and estimated costs associated with wind power purchase
agreements. Given the commercially sensitive nature of this information, Manitoba Hydro
submits that the onus is on the Consumers Coalition and MIPUG to demonstrate how the

information is relevant to their interventions, which they failed to do.

The Coalition argued that this information is relevant and material to the analysis being

undertaken by Morrison Park Advisors, stating:

Morrison Park Advisors has access to very recent information on real bid
prices from across the country based on their work for wind developers that
have competed in public Requests For Proposals, similar to what is being
undertaken in Manitoba. Gaining access to Manitoba Hydro’s assumptions
in this regard would shed light on the quality of Manitoba Hydro’s
commercial assumptions overall, in respect of the consistency of Manitoba
Hydro’s assumptions compared with experience in other Canadian
jurisdictions.
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Consumers Coalition Motion, p. 12.
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Comparing Manitoba Hydro’s estimated costs to recent bid-price data from wind
procurement data to the Wind Procurement Information would have no relevance or value
in this proceeding because the price of that wind power will be determined by the
competitive procurement process, not Manitoba Hydro’s forecasts. Further, when
Manitoba Hydro reaches PPAs with counterparties, those PPAs will be reviewed by the

Board in a separate and distinct process in the future.

Again, MIPUG did not explain how the information is relevant to its intervention, but

instead submitted that it was “evident”. 8¢

Contrary to MIPUG, the wind procurement information is not required for an analysis
related to resource requirements, accredited capacity additions or the assessment of risk
factors, as Mr. Bowman plans to do. Nor is the wind procurement information relevant to
load forecast scenarios and their related influence on dependable energy and firm capacity
requirements, as Mr. Friesen (a professional engineer) plans to examine. Mr. Friesen’s
scope “will be directed towards the related influence of climate action (electrification),
government policies, and corporate strategic plans for Manitoba Hydro and Efficiency
Manitoba” and consider energy efficiency and demand response programs, none of which

requires the Wind Procurement Information.

Manitoba Hydro submits that there is no evidence that the Wind Procurement Information

is relevant to the scope of the interventions and therefore the Board’s decision was in error.

iii. Risk to Ratepayers Far Outweighs any Benefits of Disclosure

Manitoba Hydro submits that the risk of financial harm to Manitoba Hydro and its
customers due to the disclosure of the Wind Procurement Information far outweighs any
possible value to this proceeding by providing it to the Consumers Coalition and MIPUG.
Manitoba Hydro’s submits that financial harm to customers in the form of higher rates
should be given the most weight in the Board’s public interest analysis. The risk of financial
harm is significant, and this risk is not removed by the existence of the NDA and PRA

process. The Board should therefore review and vary the Order to deny access to this
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MIPUG Motion, p. 3.
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information. Despite Manitoba Hydro’s position that the Wind Procurement Information
is not relevant to any of the issues in this proceeding, Manitoba Hydro submits that if the
Board finds that its understanding of the issues would benefit from the information, then it
should be received by the Board and its consultant Daymark only, consistent with the

Board’s past practices.

F. THE BOARD ERRED IN GRANTING ACCESS TO CUSTOMER-
SPECIFIC INFORMATION

Manitoba Hydro respectfully submits that the Board erred in fact and law where, in section
4.7.1 of the Order, the Board granted MEED’s request for access to the Customer-Specific
Information on the basis that “the information at issue is relevant to this proceeding” and

subject to the execution of the approved NDA and PRA process.

As Manitoba Hydro submitted in its April 22 submission, the Customer-Specific
Information includes the identities of customers and where they are connected in the gas
system, which is confidential and is not relevant, appropriate or necessary for the purposes
of the IRP review.?’” The Order provides no explanation how the names of customers and
where they are connected in the gas system is relevant to any intervention or issue in this

proceeding.

MEED’s submission provides no explanation of how the names of customers and where
they are connected in the gas system is relevant to their intervention or this proceeding.®
Indeed, it is not clear from the record that MEED or any intervener intentionally requested
access to the Customer-Specific Information. As Manitoba Hydro explained, MEED/MH
I-5 f) Attachment 1 was accidentally listed as containing gas volume forecast, customer
breakdown and growth information, when it should have been listed as being confidential
due to customer-specific information. Moreover, in their April 23 letter, MEED states:
"Manitoba Hydro clarified what confidential information is contained in MEED/MH I-5f

Attachment 1. MEED no longer requests access thereto.”®
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Manitoba Hydro Response to Motions, p. 18.

88 Exhibit MEED-08, Letter to PUB re Motion and Access to Confidential Information (April 17, 2026), p. 4.
8 Exhibit MEED-11. Letter to PUB re Motions Round I Information Request Responses (April 23, 2026), p. 6.
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The Order states that the MEED sought the information “to inform its assessment of the
IRP impacts on Manitoba’s natural gas system and Manitoba Hydro’s compliance with
provincial energy policies”.”® While it is not clear to Manitoba Hydro if MEED took this
position on the record in this proceeding, the position is not reasonable. Confidential,
customer-specific information is not needed to understand the impacts of the IRP on the

natural gas system or compliance with energy policy.

Further, the fact that access is subject to execution of Manitoba Hydro’s approved NDA
and PRA process does not adequately protect the confidential customer-specific
information. While customers may take some comfort that their confidential information
is only shared subject to an NDA, Manitoba Hydro submits that its customers should not
have their confidential information disclosed to any party unless there is justification for

the disclosure.

Manitoba Hydro therefore submits that the Customer-Specific Information has no bearing
on the IRP, that its disclosure to MEED adds no value to this proceeding, and that the NDA
and PRA process are insufficient from the perspective of the customers whose information
is disclosed. Therefore, access to the Customer-Specific Information should not be granted

to any intervener.

ALTERNATIVE RELIEF

In the alternative, Manitoba Hydro requests that the Board deny intervener access to the

Confidential Information but also initiate a process whereby:

o interveners submit to the Board a description of any analysis with respect to the
Confidential Information that they are seeking, and that is within the scope of the

interveners’ respective interventions;

o The Board identifies the issues that it finds relevant and valuable to its
determinations and recommendations in the IRP proceeding, and orders Daymark

to provide the Board with analysis on those issues;

90

Order, p. 15.
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o Daymark conducts the analysis to the extent it is practical and reasonable to do so,
and files the analysis on confidential basis with the Board, with a non-confidential
executive summary for filing on the public record, prior to the beginning of the oral

hearing.

This process would avoid the risk of irreparable harm to Manitoba Hydro and its ratepayers
by avoiding disclosure of the Confidential Information to any other parties, while still

providing any assistance to the Board that it deems necessary in the public interest.

This process could be run in conjunction with the existing procedural timetable and so it

need not delay any procedural steps currently established by the Board for the IRP.

This option is also the least burdensome to interveners, as the Board’s independent
consultant would undertake any analysis proposed by the Consumers Coalition, MIPUG
and MEED, avoiding the need to duplicate the familiarization with Manitoba Hydro’s
evidence that has already been undertaken by Daymark.

Manitoba Hydro submits that this alternative strikes an acceptable balance between
accommodating interveners’ desire for more information, protecting the public interest in
keeping commercially sensitive information confidential, and maintaining the efficiency

of the procedural schedule, all of which is in the public interest.

INTERIM RELIEF

Manitoba Hydro also seeks an interim order staying any disclosure, pending the
determination of this application, of the Confidential Information to the Consumers

Coalition, MIPUG, and MEED.

Manitoba Hydro submits that this interim order is in the public interest as it will maintain
the status quo and preserve the confidentiality of the information while the Board considers

this application.

Otherwise, if Manitoba Hydro were to be compelled to disclose the Confidential

Information, the confidentiality interest cannot be fully restored and the resulting potential

292211.00016/321602024.4



IX.

163.

164.

165.

166.

-50-

for harm cannot be undone. As such, an interim order staying any disclosure is warranted

in the circumstances.

PROPOSED PROCEDURAL TIMETABLE

Manitoba Hydro submits that as the Board has already received submissions on intervener
requests for access to the Confidential Information from all applicable interveners, it would
be appropriate in the circumstances to issue a decision on this Application without further
process. Rule 58(6)(a) provides that, after receiving an application to review and vary an
order, the Board may approve the application in whole or in part without proceeding to a

hearing.

However, if the Board considers it necessary to direct a hearing be held pursuant to Rule

58(6)(c), Manitoba Hydro proposes the following procedural timetable.

Action Date
Manitoba Hydro Application to Review and Vary May 29, 2026
Board Determination on Procedural Timetable June 5, 2026
Intervener Responses to Application June 12, 2026
Manitoba Hydro Reply June 17, 2026
Target Date for Board Decision on Application June 26, 2026

The accelerated timetable set out above takes into account that all parties have previously
made submissions to the Board on the key issues raised in this review and variance
application, the need to avoid further impacts of the Board’s Order to the IRP proceeding
schedule, and the Board’s mission to make decisions based on efficient, transparent

regulatory processes and communicate its decisions in a timely manner. !

In the event that the Board orders the alternative relief sought in this application, Manitoba
Hydro submits that the following procedural timetable, which flows from the above

timetable for the review and variance application, would avoid any impact to the IRP

°l Manitoba Public Utilities Board Strategic Plan 2024-25 to 2026-27 (Revised April 2024), online:

https://www.pubmanitoba.ca/v1/about-pub/pubs/pub-strategicplan2024-25t027-28-2024-final.pdf.

292211.00016/321602024.4


https://www.pubmanitoba.ca/v1/about-pub/pubs/pub-strategicplan2024-25to27-28-2024-final.pdf

-53-

proceeding schedule and allow interveners and the Board with adequate time to review and

consider the Confidential Information.

Action Date
Interveners Provide List of Issues to the Board July 3, 2026
Board Scoping Decision on Intervener Issues July 10, 2026
Daymark Engages with Manitoba Hydro on July 13 —24, 2026
Intervener Issues
Daymark Analysis to Board on Intervener Issues July 24, 2026

167. Manitoba Hydro respectfully submits that the proposed procedural timetable for alternative
relief appropriately balances interveners’ interests in the Confidential Information and any
value that the Board may receive from intervener requests for analysis on the Confidential
Information, with mitigating the impacts of the Order on the IRP proceeding schedule.
Interveners have adequate time between now and July 3, 2026, to turn their minds to the
information they wish for Daymark to review and analyze. The Board’s scoping decision
on the issues to be referred to Daymark ensures that the work undertaken by Daymark is
relevant and useful to the Board’s determinations and recommendations in the IRP
proceeding. As Daymark is already familiar with Manitoba Hydro’s evidence and
background for the IRP proceeding, two weeks will be sufficient to engage with Manitoba
Hydro on the limited scope of the intervener-requested analysis. The proposed timetable
allows Daymark’s analysis on the Confidential Information to be available to the Board in
advance of the oral hearing, and any follow up may be addressed by interveners through

oral examination or in final argument.
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CONCLUSION

For the above reasons, Manitoba Hydro respectfully requests that the Board review and
vary Order 63/26 by denying the Consumers Coalition, MIPUG and MEED access to the
Confidential Information. In the alternative, Manitoba Hydro requests that access to the
Confidential Information be provided only to the Board and Daymark in accordance with
Manitoba Hydro’s submissions set out in Part VII above. Manitoba Hydro requests such

further and other relief as the Board considers just.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated 2

May 29, 2026

Chris Bystrom
Counsel for Manitoba Hydro

Dated May 29, 2026 7‘; Mﬁ/ﬁ

Courﬁﬁey Gibbons
Counsel for Manitoba Hydro
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